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14.0     BACKGROUND:  NURSING  HOME  REGULATION  IN  THE  U.S. 


14.1     Regulatory  Systems  -  Common  Expectations,  Common  Problems 

HCFA's  system  of  survey  and  certification,  as  a  regulatory  system,  shares  a  number  of 
expectations  that  are  common  to  all  regulatory  systems.321  As  regulatory  systems,  they  are  all 
fundamentally  based  on  a  theory  of  deterrence.  Statutes,  regulations,  and  administrative 
guidelines  and  rulings  promulgate  standards.  These  standards  are  enforced  by  inspectors  who 
determine  if  the  regulated  entity  has  complied.  If  noncompliance  is  the  determination,  some  kind 
of  penalty  is  invoked  -  i.e.,  civil  money  penalties,  suspension  of  activity,  termination,  etc.  The 
common  expectation  of  all  these  systems  is  that  this  process  will  create  a  normative  standard  (i.e., 
to  some  extent  compliance  will  be  maintained  overtime  voluntarily),  identified  noncompliance  will 
be  corrected,  and  future  potential  noncompliance  will  be  deterred. 

It  is  not  surprising  that  for  as  large  and  diverse  a  country  as  the  U.S.,  we  find  wide  State  or  other 
small  area  variation  in  practice  patterns,  Medicare  expenditures  per  enrollee,322  or  enforcement 
patterns.  Some  compliance  determinations  -  e.g.,  determining  nursing  home  quality  of  care  - 
involve  complex  and  highly  skilled  judgements  from  inspectors  who  often  do  not  have  the 
requisite  education  and  training.  In  practice,  nursing  home  surveyors,  as  is  found  to  some  degree 
in  all  kinds  of  regulation,  are  "street  level"  bureaucrats323  seeking  compliance  without  invoking 
even  the  threat  of  a  legal  sanction.324  As  noted  by  others,  "...  the  rules  being  enforced  may  be 
ambiguous  or  imprecise.  Assumptions  about  what  is  desirable  are  conflated  with  assumptions 
about  what  is  feasible  ...  if  the  firm  is  seen  as  a  political  citizen,  responding  to  what  is  perceived 
as  the  reasonableness  of  specific  rules,  or  lack  of  it,  then  the  regulator  is  likely  to  try  persuasion 
and  bargaining."325  Examples  of  this  discretion  can  be  found  in  numerous  reports  of  surveyors 
taking  into  consideration  the  previous  survey  history  of  a  facility,  knowledge  of  a  change  of 
ownership,  turnover  in  the  administrative  team  of  the  facility  and  administrative  nursing 
personnel,  and  evidence  of  systemic  efforts  and  improvement  made  by  facility  owners  and  staff. 
Furthermore,  the  survey  team  may  be  influenced  in  making  citations  by  their  previous  experiences 
in  enforcing  the  citation  when  challenged  by  the  facility  For  all  these  reasons,  consistency  is 
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difficult  to  achieve  and  it  is  not  surprising  that  HCFA  enforcement  of  new  regulatory  standards 
has  been  highly  variable.326 

14.2     HISTORY  OF  NURSING  HOME  REGULATION  IN  THE  U.S.327 

14.2.1  Introduction 

It  is  an  expectation  of  government  to  protect  the  most  vulnerable  -  the  poor,  the  disabled,  and  the 
dependent  elderly.  For  this  reason  the  government  has  performed  a  role  in  nursing  homes  since 
their  beginnings  as  poorhouses.  These  roles  span  the  continuum  from  owner,  operator,  financier 
and  largest  purchaser  of  long-term  care  services.  Of  greatest  importance,  however,  is  the 
government's  role  as  the  sole  regulator  of  nursing  home  services. 

14.2.2  Before  Enactment  of  Medicare  and  Medicaid 

Prior  to  1965,  most  nursing  home  regulation  was  the  responsibility  of  individual  State 
governments.  Survey  practices,  licensure  standards  and  enforcement  efforts  varied  greatly  among 
and  within  the  States.  This  was  not  surprising  given  the  absence  of  Federal  guidance  for  minimum 
standards  for  State  licensure  and  procedures.328  Growing  concern  for  standards  and  enforcement 
of  these  standards  mounted  in  the  late  1950's  when  studies  revealed  most  nursing  homes  provided 
substandard  services  and  did  not  meet  fire  and  health  standards.329  The  high  incidence  of  multiple- 
death  fires  in  nursing  homes  alone  was  enough  to  support  these  concern.330 

In  1963  the  Federal  government  published  the  Nursing  Home  Standards  Guide.  This  document 
provided  guidance  for  the  establishment,  maintenance  and  operations  of  a  nursing  home.  It  did 


See  Chapters  11  and  18. 
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Between  January  30,  1951  and  March  13,  1959  there  were  24  multiple  death  fires  (3  or  more  people  receive 
injuries  which  cause  death  within  one  year  of  the  fire)  in  nursing  homes  that  resulted  in  the  deaths  of  27 1 
nursing  home  residents.  Seventy-two  residents  died  in  one  of  these  reported  fires  Moss,  F,  V.  Halamandans, 
Too  Old  Too  Sick  Too  Bad  Nursing  Homes  in  America.  Germantown,  MD:  Aspen  System  Corporation.  1977. 
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not  address  patient  outcomes  or  quality  of  life  issues  and  only  minimally  addressed  State 
regulatory  procedures.331 

14.2.3  Initial  Federal  Regulation  with  Medicare  and  xMedicaid 

With  the  enactment  of  Medicare  and  Medicaid  in  1965,  Federal  involvement  in  the  payment  of 
nursing  home  services  increased  substantially  as  well  as  involvement  in  regulating  services 
provided  with  Federal  funds.  In  1967  amendments  to  the  Social  Security  Act:  provided  the 
Secretary  of  the  Department  of  Health  and  Welfare  (DHEW)  wide  enforcement  authority  to 
ensure  that  Federal  funds  did  not  go  to  substandard  facilities,  required  the  disclosure  of  nursing 
home  ownership,  required  the  licensure  of  nursing  home  administrators,  established  minimum 
nurse  staffing  requirements,  established  comprehensive  fire  safety  requirements;  and,  established 
dietary  requirements.  Nursing  home  operators  were  by  law  required  to  be  in  compliance  with 
these  new  standards  by  January  1,  1969,  but  a  long  battle  over  their  scope  and  substance  delayed 
their  enactment  for  18  months. 

14.3     Scandals  and  the  Failure  of  Regulation 

14.3.1  Scandals 

During  the  1970's  a  number  of  events  revealed  the  failure  of  the  system  for  monitoring  and 
enforcing  nursing  home  standards.  Several  studies  revealed  that  50  to  80  percent  of  U.S.  nursing 
homes  did  not  meet  minimum  standards  and,  more  importantly,  revealed  that  few  of  these  homes 
were  closed.332  In  June  1971  President  Nixon,  spurred  by  these  facts,  maJ«;  a  major  speech 
condemning  the  conditions  in  nursing  homes  and  announced  an  eight-point  plan  to  improve 
nursing  home  regulation.  Among  the  points  in  this  plan  were  incentives  to  centralize  Medicare 
and  Medicaid  enforcement  activities,  to  expand  Federal  enforcement  staff,  to  increase  Federal 
funding  for  training  State  surveyors,  to  provide  full  Federal  reimbursement  for  the  costs  of  State 
nursing  home  inspection  programs,  and  a  promise  to  decertify  substandard  facilities.333  Although 
this  ambitious  plan  had  great  promise  the  reforms  were  never  fully  implemented.334  In  reality,  it 
had  little  impact  in  changing  the  conditions  in  nursing  home. 


U.S.  Department  of  Health,  Education,  and  Welfare.  Nursing  Home  Standards  guide:  Recommendations 
Relating  to  Standards  for  Establishing,  Maintaining,  and  Operating  Xursing  Homes. 

Moss,  op.  cit. 

Institute  of  Medicine  (IOM).  Improving  the  Quality  of  Care  in  Xursing  Homes.  National  Academy  Press: 
Washington,  D  C.  1986. 
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Other  events  reaffirmed  the  failure  of  the  current  enforcement  system.  The  Moss  Committee  of 
the  United  State  Congress  produced  3,000  pages  of  damaging  testimony  (USSSCOA).335  In  1974 
the  nursing  home  expose'  by  New  York  Times  writer  John  Hess  was  published.  Of  all  the 
scandals  that  were  revealed  during  that  time  the  mos1-  notorious  was  the  Manhattan  Towers, 
which  served  as  the  lightning  rod  for  public  concern  for  the  wretched  conditions  of  nursing  homes 
and  the  political  corruption  of  the  regulatory  system.336  More  publications  emerged  with  telling 
titles  that  reported  the  failure  of  the  nursing  home  industry:  Tender  Loving  Greed;3r  Too  Old, 
Too  Sick,  Too  Bad:  Nursing  Homes  in  America;™  and  Unloving  Care:  The  Nursing  Home 
Tragedy339 

Despite  the  mounting  evidence  of  the  failures  of  the  nursing  home  industry,  the  Federal  nursing 
home  regulations  remained  largely  unchanged  until  the  early  1980's.  In  1980,  the  Health  Care 
Financing  Administration  (HCFA)  sought  to  issue  new  regulations  for  facilities  in  the  Code  of 
Federal  Regulations,  including  consolidating  all  resident  care  planning  requirements  into  a  single 
condition  of  participation  (COP),  requiring  interdisciplinary  teams  to  assess  residents,  and 
designating  the  resident's  rights  standard  as  a  COP.  Again,  in  May  1982,  HCFA  announced  a 
proposal  to  revise  the  survey  and  certification  of  nursing  homes  Both  attempts  were  met  with 
great  controversy  from  the  major  forces  in  the  nursing  home  arena  -  the  consumer,  industry,  and 
State  governments.  The  consumer  and  State  regulatory  agencies  believed  the  new  system  would 
fail  to  protect  the  residents  of  nursing  homes,  while  the  providers  were  in  favor  of  the  proposed 
changes,  which  would  have  reduced  the  actual  surveys  and  reviews  of  the  homes.340  Providers 
were  also  concerned  that  the  government  estimates  of  costs  required  for  facilities  to  come  into 
compliance  were  greatly  underestimated.  They  believed  the  costs  associated  with  these 
requirements  would  force  many  providers  out  of  business. 


United  States  Senate  Special  Committee  on  Aging  (USSSCOA).  Sursing  Home  Care  in  the  United  States: 
Failure  in  Public  Policy.  Washington,  DC:  Government  Printing  Office.  1974. 

The  347-bed  Tow  ers  Nursing  Home  was  one  of  the  many  homes  owned  by  Rabbi  Bernard  Bergman,  who  had 
amassed  over  a  ten  year  period  a  $24  million  dollar  nursing  home  empire  largely  out  of  Medicaid  funds.  What 
made  the  Towrers  case  unique  w  as  not  the  conditions  of  poor  care  and  abuse  of  residents  in  nursing  homes  and 
the  blatant  financial  abuses  of  both  residents  and  government  funding.  The  case  was  unique  because  of  the 
revelation  of  the  involvement  of  major  New  York  political  figures  such  as  Governor  Nelson  Rockefeller,  NY 
Attorney  General  Louis  Lefkowitz,  and  Mayor  Abraham  Beame. 

Mendelson,  M  A.  Tender  Loving  Greed.  New  York:  Knopf.  1974. 
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Vladeck,  B.  Unloving  care  the  nursing  home  tragedy.  New  York:  Basic  Books.  Incorporated  Publishers. 
1980. 

IOM,  op.  cit. 
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In  1983,  Congress  attempted  to  allay  both  consumer  and  provider  disenchantment  with  the 
current  and  proposed  systems.  A  moratorium  on  the  promulgation  of  new  survey  and 
certification  requirements  for  nursing  homes  was  enacted.  Further,  Congress  entered  into  an 
agreement  with  the  Department  of  Health  and  Human  Services  (DHHS)341  to  conduct  a  study  on 
nursing  home  quality  and  regulation  and  recommend  changes  to  the  system.  HCFA  contracted 
with  the  Institute  of  Medicine  (IOM)  to  study  the  quality  of  services  in  nursing  homes  and  to 
study  the  regulatory  systems  associated  with  nursing  homes  Many  consumers  and  nursing  home 
providers  responded  positively  to  these  interventions.  One  group  of  stakeholders,  however, 
remained  dissatisfied  and  forced  HCFA  to  implement  more  immediate  actions 

14.3.2  Smith  vs.  Heckler 

The  landmark  court  case,  Smith  v.  Heckler,  was  originally  launched  in  1975.  This  lawsuit  sought 
redress  under  42  U.S.C.  §1983  for  violations  of  constitutional  rights  in  that  the  State  of  Colorado 
and  the  Secretary  of  Health,  Education,  and  Welfare  failed  to  enforce  the  constitution  and  Federal 
laws  and  regulations  that  resulted  in  the  deprivation  of  basic  rights  protected  by  the  First,  Fifth, 
and  Fourteenth  Amendments  of  the  Constitution  The  basis  for  the  complaint  was  that  the  State 
and  Federal  governments  were  failing  to  discharge  their  duties  by  failing  to  implement  a  nursing 
home  enforcement  system  to  assure  that  residents  of  nursing  homes  were  receiving  high  quality 
medical  and  psychosocial  care.342  The  plaintiffs  alleged  that  the  government  was  permitting 
nursing  homes  to  warehouse  nursing  home  residents  in  deplorable  conditions  that  contributed  to 
the  deterioration  of  the  residents'  health  status. 

The  court  did  not  provide  a  rule  on  this  case  until  1983,  at  which  time  it  ruled  in  favor  of  the 
Federal  government.  The  court  held  that  the  Federal  government  did  not  have  a  statutory  duty  to 
impose  an  outcome  oriented  enforcement  system  to  assure  that  Medicaid  recipients  received  high 
quality  medical  services.343  In  1984  the  Court  of  Appeals  (Tenth  Circuit  Court)  reversed  the 
original  ruling,  and  determined  that  Medicaid  law  does,  indeed,  impose  responsibility  on  the 
Secretary  of  DHHS  for  establishing  a  system  to  monitor  the  quality  of  care  provided  in  federally 
funded  facilities,  and  to  determine  whether  federally  funded  facilities  were  satisfying  the 
requirements  of  the  Social  Security  Act  .344  The  appellate  court  remanded  the  case  to  the 
jurisdiction  of  the  district  to  assure  that  the  Secretary  revised  the  survey  process  to  assure  that 
nursing  home  residents  were  actually  receiving  high  qualitv  care. 


Formerly  the  Department  of  Health,  Education  and  Welfare  (DHEW) 
Smith  v.  O'Halloran,  557  F.  Supp  295  (D.  Colorado,  1983) 
Smith,  op.  cit. 
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14.3.3  The  PaCs  Survey  Process 


In  response  to  this  mandate,  the  Secretary  began  to  revise  the  survey  process  to  assure  that 
surveyors  were  actually  reviewing  resident  outcomes.  Pressure  was  added  to  complete  a  new 
approach  to  survey  nursing  homes,  the  Patient  Care  and  Services  (PaCS)  survey  process,  that  was 
already  being  field  tested  under  a  limited  demonstration  in  Rhode  Island,  Connecticut,  and 
Tennessee.  This  new  process  ultimately  incorporated  the  court's  findings  in  Smith  v.  Heckler. 

The  PaCS  survey  concentrated  on  gathering  information  about  the  services  provided  to  residents 
through  direct  patient  care  observations  and  not  the  review  of  policies,  procedures  or 
paperwork.345  Each  point  of  observation  (either  patient  or  process  of  care),  plus  certain  facility 
observations,  was  given  a  tag  number;  the  items  were  then  classified  into  several  categories  which 
would  be  used  to  cite  deficiencies.  The  elements  to  be  surveyed  fell  into  three  categories:  1) 
patient  care,  2)  environmental,  and,  3)  documentation  (patient-care  oriented  items  and  facility- 
oriented  items). 

While  the  changes  to  the  survey  process  introduced  by  PaCS  were  an  improvement,  there  was 
evidence  that  further  refinement  would  be  necessary.346  In  1987,  the  plaintiffs  in  Smith  v  Heckler 
brought  further  class  action347  alleging  that  the  Secretary  had  failed  to  fully  promulgate  the 
outcome  oriented  regulations  specified  in  the  1984  court  order.  As  a  result,  in  1987,  HCFA 
published  proposed  changes  to  the  survey  and  certification  regulations,  followed  by  proposed 
rules  for  conditions  of  participation,  survey  procedures,  and  enforcement.  While  considering 
comments  on  these  proposed  regulations,  the  Omnibus  Budget  Reconciliation  Act  1987  (OBRA 
'87)  was  enacted,  which  codified  many  of  the  proposed  HCFA  items. 

14.4      1986  IOM  Report 

While  HCFA  was  responding  to  the  allegations  in  the  Smith  lawsuit,  from  1983  to  1986  the  IOM 
Committee  on  Nursing  Home  Regulation  continued  with  its  study.  In  1986  the  IOM  issued  a 
report,  Improving  the  Quality  of  Care  in  Nursing  Homes,  that  reported  widespread  quality  of 
care  problems  and  recommended  strengthening  Federal  regulations  for  nursing  homes.348  The 
IOM  Committee  reported  that  Federal  regulations  encouraged  consultation  and  coercion  of 
facilities  to  comply  with  Federal  standards  but  did  not  have  adequate  sanctions  At  that  time,  the 


Spector,  W.D.,  and  Drugovich,  M  L.  Reforming  S'ursing  Home  Quality  Regulation:  Impact  on  Cited 
Deficiencies  and  S'ursing  Home  Outcomes.  Medical  Care,  8,  (27),  789-801  1989 

Spector,  op.  cit. 

Smith  v.  Bowen,  675  F.  Supp  589  (D.  Colorado,  1987) 
IOM,  op  cit. 
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major  sanction  for  noncompliance  was  to  require  a  plan  of  correction  and  eventually  to  remove  a 
facility's  Federal  certification,  thereby  eliminating  its  eligibility  to  receive  Federal  payment  for 
services.  The  Committee  recommended  new  and  stronger  enforcement  activities  and  remedies 
with  intermediate  sanctions.  The  Committee  made  many  other  sweeping  recommendations  to 
improve  the  regulation  of  nursing  homes. 

14.5  1987  GAO  Report 

In  1987,  the  General  Accounting  Office  (GAO)  reported  that  over  one-third  of  the  nation's 
nursing  homes  were  operating  at  a  substandard  level,  below  minimum  Federal  standards  during 
three  consecutive  inspections.349  Among  the  findings  were  evidence  of  untrained  staff,  inadequate 
provision  of  health  care,  unsanitary  conditions,  poor  food,  unenforced  safety  regulations,  and 
many  other  problems.350  The  GAO  reported  that  repeated  noncompliance  remained  widespread 
and  that  many  nursing  homes  with  serious  deficiencies  continued  to  avoid  penalties.  This  report 
also  called  for  stronger  sanctions  to  strengthen  Federal  and  State  enforcement  of  requirements. 
No  other  segment  of  the  health  care  industry  was  documented  to  have  such  poor  quality  of  care. 

14.6  OBRA  '87 

14.6.1  Introduction 

The  IOM  and  GAO  recommendations,  as  well  as  the  active  efforts  of  many  consumer  advocacy 
and  professional  organizations,  resulted  in  Congress  passing  a  major  reform  of  nursing  home 
regulation  in  1987,  the  first  significant  changes  since  Medicare  and  Medicaid  were  adopted  in 
1965. 351  This  1987  nursing  home  reform  law  embraced  the  findings  and  recommendations  of  the 
IOM  and  the  GAO  reports  by  strengthening  the  standards  and  the  survey  and  enforcement 
processes.  At  that  time,  Congress  was  willing  to  enhance  the  regulatory  efforts  in  spite  of  the 
costs  associated  with  the  new  legislation  as  a  means  of  improving  quality  of  care  and  protecting 
residents  from  abuse. 

OBRA  '87  (P  L.  100-203)  made  the  first  major  legislative  improvements  in  Federal  regulation  of 
nursing  homes  since  196  5. 352  The  legislation:  set  standards  of  care  that  facilities  must  meet  (called 


United  States  General  Accounting  Office  (GAO).  Report  to  the  Chairman,  Subcommittee  on  Health  and  Long 
Term  Care.  Medicare  and  Medicaid:  Stronger  Enforcement  o/Xursing  Home  Requirements  Weeded^ 
Washington,  DC:  GAO  1987. 

United  States  General  Accounting  Office,  op.  cit. 

Omnibus  Budget  Reconciliation  Act  of  1987.  P.L.  100-203.  Subtitle  C:  Nursing  Home  Reform.  Signed  by  the 
President,  Washington,  DC,  December  22,  1987. 

Omnibus  Budget  Reconciliation  Act  of  1 987,  op.  cit. 
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"conditions  of  participation");353  defined  the  State  survey  and  certification  process  to  determine 
compliance  with  Federal  standards;  and  adopted  new  enforcement  procedures  with  intermediate 
remedies  and  sanctions,  in  addition  to  the  decertification  procedures  for  facilities  that  fail  to  meet 
Federal  standards.  Before  this  legislation,  the  adverse  actions  available  for  HCFA  to  take  against 
facilities  that  were  determined  to  be  out  of  compliance  with  Federal  participation  requirements 
included  termination,  nonrenewal,  or  automatic  cancellation  of  provider  agreements;  denial  of 
participation  for  prospective  facilities;  and  denial  of  payment  for  new  admissions  in  lieu  of 
terminations  when  the  facilities  had  deficiencies  that  did  not  pose  an  immediate  and  serious  threat 
to  the  health  and  safety  of  residents.  (The  denial  of  payment  action  has  been  considered  an 
"alternative"  sanction  because  it  is  an  alternative  to  termination.)  OBRA  '87  included  revised  and 
expanded  authority  for  enforcement  of  the  Federal  participation  requirements  for  long-term  care 
facilities.  OBRA  '87  changed  the  essence  of  the  government's  expectations  of  nursing  homes. 

14.6.2  RAI  and  MDS 

OBRA  '87  mandated  uniform  comprehensive  assessment  of  all  nursing  home  residents  following 
admission  and  periodically  thereafter  so  that  nursing  homes  would  identify  and  provide  care  for 
the  functional,  cognitive,  and  affective  levels  of  residents.354  The  National  Resident  Assessment 
Instrument  (RAI)  was  developed  to  meet  these  purposes.  The  RAI  is  a  process  that  requires  the 
use  of  the  RAI's  Minimum  Data  Set  (MDS)  and  Resident  Assessment  Protocols  (RAPs).355  The 
MDS  forms  the  foundation  of  the  comprehensive  assessment  and  includes  a  core  set  of  screening 
and  assessment  elements.  The  RAPs  provide  a  structured,  problem-oriented  framework  for 
organizing  MDS  information.  The  information  from  the  MDS  and  RAPS  form  the  basis  for 
individualized  care  planning. 


In  1 990,  the  standards  that  nursing  homes  must  meet  were  changed  from  being  termed  "conditions  of 
participation"  to  being  called  "requirements." 

The  statutory  authority  for  the  MDS  and  the  RAI  is  found  in  §§  1 8 1 9(f)(6)(A)  and  (B)  and  1 9 1 9  (f)(6)(A)  and 
(B)  of  the  Act,  as  amended  by  OBRA  '87.  These  sections  of  the  Act  required  the  Secretary  of  DHHS  to 
specify  a  minimum  data  set  of  core  elements  to  use  in  conducting  comprehensive  assessments.  It  further 
required  the  Secretary  to  designate  one  or  more  resident  assessment  instruments  based  on  the  minimum  data 
set.  The  Secretary  designated  Version  2.0  of  the  RAI  in  the  State  Operations  Manual  Transmittal  #272,  issued 
April  1995. 

Long  Term  Care  Facilitv  Resident  Assessment  Instrument  (RAI  User's  Manual),  Version  2.0,  October  1995. 
Health  Care  Financing  Administration. 
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14.6.3  Physical  and  Chemical  Restraints 

The  legislation  also  contained  provisions  related  to  physical  and  chemical  restraints.356  The  use  of 
physical  and  chemical  restraints  was  no  longer  considered  to  be  a  part  of  good  care  or  a  safety 
measure.  Restraint  use  had  a  proven  history  of  many  serious  side  effects.357  Providers  were 
expected  to  try  other  means  before  resorting  to  any  type  of  restraint,  and  to  try  to  decrease  or 
eliminate  restraint  use  for  those  individuals  currently  restrained.  Surveyors  were  directed  to  look 
closely  at  the  use  of  restraints  as  a  problem  rather  than  a  care  planning  solution. 

14.6.4  Changes  to  the  Survey  Process 

The  legislation  also  required  changes  in  the  Federal  survey  procedures  to  make  them  more 
oriented  toward  the  residents,  including  interviewing  and  assessing  samples  of  residents  rather 
than  simply  reviewing  medical  records.  The  new  standards  and  survey  procedures  were  enacted 
through  a  series  of  regulations  published  by  HCFA  358 

14.7     July  1995,  Implementation  of  the  Enforcement  Prov  isions  of  OBRA  '87 

14.7.1  Intent  of  the  New  Enforcement  Regulation 

On  July  1,  1995,  the  new  enforcement  regulation,  the  final  provision  of  OBRA  '87,  was 
implemented.  The  intent  of  the  new  enforcement  process  was  to  provide  solutions  to  several 
long-standing  problems  in  Federal  regulation,  including:  the  use  of  sanctions;359  cyclical  nursing 
home  compliance  (chronically  in,  then  out  of,  compliance),  and  the  potentially  lengthy  intervals 
between  identification  of  a  nursing  home's  compliance  problem  and  its  correction.  The  new 
survey  and  enforcement  system  abandoned  the  hierarchical  requirement  configuration  and 
mandated  a  system  capable  of  detecting  and  responding  to  noncompliance  with  any 
requirement.360  As  described  in  its  preamble,  this  rule  was  "built  on  the  assumption  that  all 
requirements  must  be  met  and  enforced  and  that  requirements  take  on  greater  or  lesser 
significance  as  a  function  of  the  circumstances  and  resident  outcomes  in  a  particular  facility  at  the 


For  more  detail  see  Chapters  1 5  and  1 8  of  this  report. 
For  more  detail  see  chapters  15  and  18  of  this  report 

DHHS,  1988,  1989,  1991,  1992,  1992,  1994.  HCFA  also  issued  a  series  of  transmittal  orders  to  State  survey 
agencies  in  the  State  Operations  Manuals  (SOM)  to  direct  the  survey  process. 

Vladeck,  B  "The  Past,  Present  and  Future  of  Nursing  Home  Quality, "  Journal  of  the  American  Medical 
Association.  (275),  6,  425.  1996. 

Medicare  and  Medicaid  Programs;  Survey,  Certification  and  Enforcement  of  Skilled  Nursing  Facilities  and 
Nursing  Facilities  HSQ-156-F  Final  Rule  November  10,  1994  (59  FR  217) 
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time  the  survey."361  More  simply,  the  rule  set  forth  the  premise  that  every  problem  was  a 
deficiency  and  deficient  providers  would  be  appropriately  sanctioned.  This  rule  set  the 
expectation  that  surveyors  would  determine  the  severity  and  scope  of  a  deficiency  to  arrive  at  a 
conclusion  as  to  the  seriousness  of  identified  deficiencies.362  Deficient  nursing  home  providers 
would  be  swiftly  and  appropriately  sanctioned,  and  correction  of  problems  would  be  prompt  and 
lasting.363 

HCFA  had  several  process  goals  in  implementing  the  new  survey  and  enforcement  systems.  The 
first  was  to  promote  consistency  through  extensive  training.  The  second  was  to  link  appropriate 
remedies  to  deficiencies.  Under  the  statutory  and  regulatory  provisions  of  the  new  survey  and 
enforcement  system,  while  all  requirements  for  participation  are  considered  equally  enforceable, 
not  all  deficiencies  have  the  same  impact  on  residents,  therefore  it  was  necessary  to  develop  a 
calibrated  approach  to  linking  the  seriousness  of  the  deficiencies  to  the  severity  of  the  remedy. 
The  third  goal  was  to  avoid  unnecessary  procedures. 

In  changing  its  processes,  HCFA  attempted  to  strengthen  enforcement  and  improve  survey 
procedures  with  the  overarching  goal  of  improved  care  and  quality  for  nursing  home  residents 
The  new  enforcement  process  provided  a  broader  range  of  remedies  to  encourage  facilities  to 
improve  care  and  maintain  compliance  with  program  requirements.  Congress  recognized  that  one 
enforcement  response  would  not  be  appropriate  for  all  deficiencies.  The  regulation  expanded  the 
menu  of  remedies  and  used  substantial  compliance  as  the  standard  of  compliance:  providers' 
deficiencies  could  pose  no  more  than  a  potential  for  minimal  harm.  Further,  the  severity  and 
pervasiveness  (scope)  of  deficiencies  were  used  to  determine  appropriate  remedies.  This  rule 
discouraged  "yo-yo  compliance"  by  providing  for  the  imposition  of  a  civil  money  penalty  upon 
identification  of  current  noncompliance  as  well  as  periods  of  past  noncompliance  that  may  appear 
between  periods  of  certified  compliance.  Poor  performers  who  come  into  compliance  only  long 
enough  to  be  recertified,  but  do  not  sustain  compliance,  could  therefore  be  sanctioned. 

Collectively  the  message  of  these  goals  was  summarized  as  "this  is  not  business  as  usual."364 
HCFA  wanted  providers  to  hear  that  a  reliance  on  States  or  the  Federal  government  to  do 
continuous  quality  improvement  activities  for  them  was  no  longer  acceptable.  The  enforcement 
regulation  set  forth  the  expectation  that  providers,  in  order  to  maintain  compliance  and  be 
successful,  must  have  an  active  process  to  identify  and  fix  their  own  deficiencies  and  not  rely  on 
surveyors  to  tell  them  what  is  wrong. 


361  Final  Rule,  op.  cit. 

362  Preamble,  Final  Rule,  op.  cit. 

363  State  Operations  Manual,  Transmittal  273,  §7307. B. 

364  Nursing  Home  Survey  Protocol  and  Enforcement  Regulation  Training,  Instructor's  Manual,  op.  cit 
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14.7.2  Implementation  Consistent  with  Intent?  The  Perspective  of  Consumers 


Shortly  before  the  enactment  of  the  enforcement  regulation  the  nursing  home  industry  launched  a 
well-financed  campaign  to  not  only  delay  implementation  of  the  rule,  but  to  significantly  modify 
the  enforcement  orientation  of  the  regulation.365  Some  would  argue  that  the  nursing  home 
industry's  attempts  were  successful  judging  by  the  differences  in  the  final  rule  versus  the  proposed 
rule  as  well  as  the  number  of  significant  policy  changes  HCFA  implemented  after  July  1,  1995. 366 

Edelman  at  the  National  Senior  Citizens  Law  Center  has  presented  several  arguments  that  HCFA 
fundamentally  changed  the  enforcement  process  through  a  series  of  policy  actions.  These  policy 
changes  include:  allowing  facilities  the  opportunity  to  correct  deficiencies  after  they  have  been 
cited  by  surveyors  if  the  situation  does  not  involve  immediate  jeopardy  or  a  historically  poorly- 
performing  provider;367  imposing  a  moratorium  on  CMPs  just  days  prior  to  the  July  1,  1995 


Edelman,  T.  "Enforcement  Provisions  Trouble  Advocates,"  Quality  Care  Advocate,  February /March,  1997.  p 
453-454. 

Edelman,  op  cit.  Just  days  before  the  new  enforcement  rule  was  implemented  (June  29,  1995),  HCFA  declared 
a  moratorium  on  the  collection  of  certain  lower  level  civil  money  penalties  and  the  imposition  of  several  other 
remedies  until  September  30,  1995.  Immediate  jeopardy  situations  and  poor  performing  facilities  continued  to 
be  subject  to  immediate  remedies.  The  purpose  for  this  delay  was  to  allow  for  a  real-time  evaluation  of  the 
enforcement  policies  and  procedures  being  implemented.  HCFA  established  panels  of  staff  at  its  central  office 
in  Baltimore  to  review  State  enforcement  procedures,  and  it  asked  some  States  to  reassess  their  deficiencies 
when  the  reviewers  felt  the  citations  were  not  justified  or  not  properly  cited.  Although  the  moratorium  was 
lifted  in  January  1 997,  Edelman  contends  this  action  is  moot  and  the  moratorium  i  .-mains  in  effect. 

"Immediate  jeopardy"  means  a  situation  in  which  the  provider's  noncompliance  with  one  or  more  requirements 
of  participation  has  caused,  or  is  likely  to  cause,  serious  injury,  harm,  impairment,  or  death  to  a  resident  (42 
CFR  488.301).  A  "poor  performing  facility"  was  originally  defined  in  the  State  Operations  Manual  (SOM) 
Transmittal  273,  §7304,  as  "one  with  a  history  of  going  in  and  out  of  compliance  and/or  a  facility  that  has  no 
system  in  place  to  monitor  its  own  compliance.  Remedies  are  imposed  without  an  opportunity  to  correct  as 
long  as  minimum  notice  requirements  are  met.  A  CMP  imposed  on  a  poor  performing  facility  cannot  be 
avoided  by  the  correction  of  deficiencies.  The  date  of  correction  simply  determines  the  date  the  CMP  stops 
accruing."  In  May  1 996,  this  term  was  further  clarified  in  a  Question  and  Answer  document  prepared  by 
HCFA  staff.  The  question  posed  in  this  document  asked  if  the  criteria  for  designating  a  nursing  home  as  a  poor 
performer  had  changed.  HCFA's  response  was:  "  As  a  result  of  recommendations  of  the  Enforcement 
Procedures  Group  (comprised  of  representatives  of  HCFA  central  and  regional  offices,  State  survey  and 
Medicaid  agencies,  provider  organizations,  consumer  groups,  and  State  ombudsmen)  we  have  decided  to 
clarify'  the  poor  performing  facility  (PPF)  criteria  as  follows:  The  mandatory  criterion  for  designating  a  nursing 
home  a  PPF  would  be  the  fact  that  the  facility  is  cited  for  substandard  quality  of  care  (SQC)  on  the  current 
survey  and  had  been  cited  for  SQC  or  immediate  ]eopardv  on  at  least  one  of  the  previous  two  standard  surveys. 
Facilities  not  meeting  the  mandatory  definition  could  be  considered  a  PPF  if  significant  noncompliance  is  found 
during  the  current  surv  ey  and  the  State  chooses  to  use  one  of  the  following  three  optional  criteria: 

Level  A  deficiencies  (other  than  SQC)  were  identified  in  one  of  the  past  two  standard  surveys 

The  facility  has  a  history  of  substantiated  complaints  in  the  last  2  years,  or 

The  facility  does  not  have  any  or  an  effective  quality  assurance  program,  as  evidenced  by  the  fact  that 
a  deficiency  was  cited  at  42  CFR  483.75(o)-  Quality  Assessment  and  Assurance. 
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effective  date;368  redefining  the  definition  of  widespread  scope  to  limit  the  use  of  the  term  to 
deficiencies  that  affect  all  residents  in  an  entire  facility;369  creating  new  terms  to  describe  facilities 
not  in  substantial  compliance  that  would  not  cast  a  negative  impression,370  allowing  States  the 
option  to  avoid  revisits  in  facilities  with  lower  level  deficiency  citations  through  an  interim  revisit 
policy;  and  encouraging  States  not  to  impose  CMPs  in  situations  where  the  cited  deficiencies  are 
at  the  two  lowest  levels  of  the  four-tiered  grid. 

Edelman  characterized  the  resultant  effect  of  these  policy  changes  and  revisions  as  not  only 
altering  the  fundamental  intent  of  the  enforcement  regulation,  but  introducing  alternate  versions  of 
the  enforcement  regulation,  thereby  making  it  difficult  to  know  which  enforcement  system  to 
evaluate 

14.7.3  Implementation  Consistent  with  Intent?  HCFA's  Perspective 

During  the  first  18  months  following  the  implementation  of  the  enforcement  regulation  there  were 
several  policy  changes,  revisions,  and  clarifications.  Despite  these  changes  the  rule  continued  to 
support  the  basic  assumption  that  all  requirements  must  be  met  and  enforced  and  that 
requirements  take  on  greater  or  lesser  significance  as  a  function  of  the  circumstances  and  resident 
outcomes  in  a  particular  facility  at  the  time  of  survey.371 

HCFA  phased-in  the  implementation  of  the  enforcement  regulation.  During  the  initial  phase  of 
implementation  HCFA  issued  a  memorandum  which  effectively  imposed  a  moratorium  on  the 
imposition  of  CMPs  and  other  optional  remedies  for  nursing  homes  that  did  not  have  a  situation 
of  immediate  jeopardy  or  a  history  of  chronic  poor  performance  with  serious  deficiencies.  In  early 
November  1995,  HCFA  concluded  through  its  monitoring  activities  that  the  enforcement  rule  did 
not  limit  resident  access  to  facilities,  nor  did  it  result  in  harm  to  the  nursing  home  industry  as  a 
whole.  As  a  result,  HCFA  phased  in  the  use  of  remedies  for  all  facility  noncompliance,  except 
CMPs  for  lower-level  deficiencies.  HCFA  delayed  the  phasing-in  of  CMPs  for  lower-level 


Optional  catena  may  or  may  not  be  applied,  at  the  State's  discretion. 
See  earlier  footnotes. 

HCFA  used  the  term  "large  number  of  residents"  and  not  "all"  residents. 

HCFA  created  the  terms  "correction  required"  and  "significant  correction  required."  These  definitions  did  not 
affect  immediate  jeopardy. 

Department  of  Health  and  Human  Services,  Health  Care  Financing  Administration.  42  CFR,  Parts  401, 431, 
435,  440.  44 1 ,  442,  447,  483,  488,  489,  and  498.,  Medicare  and  Medicaid  Programs:  Survey  and 
Certification  and  Enforcement  of  Skilled  Nursing  Facilities  and  Nursing  Facilities,  Final  Rule,  November, 
10,  1994. 
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deficiencies  until  it  had  the  opportunity  to  study  the  proportionality  of  CMPs.  Through  its 
proportionality  study,  HCFA  concluded  that  States  were  using  the  CMP  remedy  appropriately. 

In  July  1996,  one  year  after  the  effective  date  of  the  regulation,  HCFA  circulated  draft  revisions 
to  the  sections  of  the  State  Operations  Manual  regarding  CMPs.372  In  effect  these  revisions, 
published  in  final  in  January  1997,  provided  that  while  a  State  has  the  authority  to  recommend  a 
CMP  whenever  a  nursing  home  is  not  in  substantial  compliance,  it  is  encouraged  to  reserve  the 
imposition  of  CMPs  for  situations  in  which  actual  harm  was  involved  or  the  facility  was  found  to 
have  provided  SQC.  Essentially,  these  revisions  made  the  moratorium  a  permanent  policy.373 

HCFA  published  another  significant  change,  a  revision  of  the  informal  dispute  resolution  (IDR) 
policy,  in  June  1997.  Prior  to  this  revision  a  facility  could  refute  a  cited  deficiency  but  could  not 
refute  the  scope  and  severity  for  that  deficiency.  However,  since  scope  and  severity  assessments 
of  deficiencies  that  result  in  a  finding  of  immediate  jeopardy  or  SQC  carry  unique  enforcement 
consequences,  HCFA  clarified  its  stance  and  allowed  the  option  for  facilities  to  dispute  scope  and 
severity  of  deficiencies  in  those  situations  that  constituted  SQC  or  immediate  jeopardy. 

As  expected,  the  aforementioned  revisions  to  the  regulation  were  strongly  opposed  by  consumer 
advocates  and  viewed  as  inconsistent  with  the  intent  of  the  law  Providers,  however,  received  the 
changes  favorably  and  encouraged  HCFA  to  relax  the  policies  even  further.374 

14.8     Regulation:  Judging  Effectiveness 

Perhaps  the  most  fundamental  question  with  respect  to  designing  the  required  study  about  the 
effectiveness  of  the  current  survey  is  the  criterion  by  which  effectiveness  is  to  be  assessed. 
Specifically,  with  what  is  the  current  survey  to  be  compared9  As  an  abstraction  the  current 
enforcement  system  might  be  compared  to  a  system  of  no  enforcement,  perhaps  with  deeming  or 
various  regulatory  and  non-regulatory  incentives  as  the  only  alternatives  for  ensuring  quality 
standards  Whatever  the  merits  of  this  approach,  it  is  empirically  impossible  to  study  the 
consequences  of  no  enforcement  when  this  situation  does  not  and  is  not  likely  to  occur.  Two 
kinds  of  "effectiveness,'  comparisons  seem  both  feasible  and  relevant  First,  it  is  important  to 
know  the  consequences  of  the  major  OBRA  814  reforms  that  were  implemented  in  October, 
1990,  compared  to  the  enforcement  system  that  preceded  it.  Second,  it  is  important  to  know  the 


State  Operations  Manual,  Provider  Certification.  Department  of  Health  and  Human  Services.  Health  Care 
Financing  Administration,  January  1997,  Transmittal  279. 

Graunke,  C.  unpublished  briefing  paper  prepared  for  the  Secretary  in  response  to  October,  27,  1997  Time 
Magazine  special  investigation  of  nursing  homes. 

Graunke,  op  cit. 
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consequences  of  the  final  set  of  OBRA  reforms,  particularly  the  enforcement  provisions,  that  were 
implemented  July  1,  1995,  as  compared  to  the  (OBRA)  enforcement  system  that  preceded  it 

With  respect  to  the  first  comparison,  the  effectiveness  of  the  initial  OBRA  reforms,  there  are  a 
variety  of  studies  that  will  be  carefully  reviewed  for  this  report.  In  general,  they  indicate  that 
nursing  home  care  improved  with  respect  to  the  inappropriate  utilization  of  psychotropic  drugs 
and  restraints,  pressure  ulcers,  and  functioning.  These  changes  were  real  and  very  substantial, 
although  it  is  difficult  to  attribute  the  cause  solely  to  OBRA  and  not  other  historical  changes  (e.g., 
the  diffusion  of  professional  norms)  that  themselves  may  have  been  both  cause  and  consequence 
of  OBRA.  Further,  the  proposition  that  particular  OBRA  requirements  such  as  the  Resident 
Assessment  Instrument  (RAI)  were  important  factors  in  the  positive  changes  observed  has  much 
less  supporting  evidence. 

With  respect  to  the  second  comparison,  the  effectiveness  of  the  final  set  of  OBRA  reforms,  three 
sets  of  analyses  will  be  helpful.  First,  we  queried  a  wide  variety  of  stakeholders  on  how  the 
current  system  is  working  in  practice.  Through  a  variety  of  methods,  we  have  elicited  the 
perceptions  of  nursing  home  administrators,  ombudsmen,  consumer  advocates,  residents,  family 
members,  State  surveyors,  nursing  home  personnel,  and  former  HCFA  administrator,  Bruce 
Vladeck.  Second,  we  analyzed  whether  resident  status  on  a  variety  of  outcome  measures 
improved  or  deteriorated  since  July  1995.  Third,  we  conducted  empirical  analyses  to  determine  if 
a  number  of  survey  processes  are  working  as  intended 
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15.0     EFFECTIVENESS  OF  OBRA  '87 


15.1  Introduction 

We  have  interpreted  the  Congressional  mandate  for  a  study  ".  ..  on  the  effectiveness...  of  current 
mechanisms  for  surveying  and  certifying  skilled  nursing  facilities,"  both  broadly  and  more 
narrowly.  This  chapter  presents  the  results  of  the  broad  approach  by  assessing  whether  the 
sweeping  Omnibus  Budget  Reconciliation  Act  of  1987  (OBRA  '87)  legislation  and  ensuing 
regulations  and  guidelines  that  structure  the  current  regulatory  system  have  been  effective. 
Chapters  16  to  20  focus  more  narrowly  on  the  impact  of  the  most  recently  implemented 
provisions  of  OBRA  '87,  particularly  the  survey  and  enforcement  provisions  effective  July  1, 
1995 

This  chapter  assesses  the  results  of  a  carefully  designed  evaluation  of  the  nursing  home  Resident 
Assessment  Instrument  (RAI),  a  clinical  assessment  tool  consisting  of  the  Minimum  Data  Set 
(MDS)  and  a  number  of  problem-focused  Resident  Assessment  Protocols  (RAPs).  It  further 
examines  the  impact  of  OBRA  '87  by  an  extensive  case  study  of  the  effectiveness  of  regulation  in 
a  very  specific  problem  area  targeted  by  OBRA  '87,  inappropriate  psychopharmacologic 
medication;  specifically,  this  analysis  reviews  the  history  and  impact  of  regulation  of  inappropriate 
psychopharmacologic  medication  use  in  U.S.  nursing  homes  from  1954  to  1997. 

15.2  RAI  Evaluation 
15.2.1  Study  Design 

This  evaluation  addresses  two  basic  questions:  first,  did  the  quality  of  care  received  by  nursing 
home  residents  improve  under  OBRA  '87;  and  second,  can  any  improvement  be  attributed 
specifically  to  the  RAI,  which  was  only  one  component  of  the  OBRA  '87  reforms.  As  shall  be 
seen,  there  is  more  evidence  (and  acceptance)  of  OBRA  '87  contributing  to  real  improvement  of 
nursing  home  resident  care  than  there  is  for  attributing  that  improvement  solely  or  even  primarily 
to  the  RAI. 

As  is  common  when  Federal  legislation  requires  reforms  to  be  implemented  nationwide,  a 
randomized  clinical  trial  is  not  possible.  However,  the  evaluators  employed  a  quasi-experimental 
study  design,  with  data  collected  before  (1990)  and  after  (1993)  implementation  of  OBRA  '87. 
Two  independent  cohorts  from  each  of  the  two  periods  -  each  cohort  of  over  2,000  residents 
providing  data  on  changes  in  health  status  during  a  6-month  interval  -  were  collected  from  a 
random  sample  of  254  nursing  homes  located  in  metropolitan  statistical  areas  in  10  States.  The 
evaluation  essentially  compared  changes  in  resident  health  status  in  the  period  before 
implementation  (i.e.,  before  OBRA  '87)  with  changes  in  resident  health  status  in  the  after 
implementation  (OBRA  '87)  period.  For  each  cohort,  change  in  any  given  measure  is  determined 
by  comparing  the  initial,  baseline  measure  with  the  6-month  follow-up  of  that  measure.  If  OBRA 
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'87  was  effective  in  improving  the  health  status  of  nursing  home  residents,  one  would  expect  less 
decline  and  more  improvement  over  the  6-month  interval  in  the  post  as  compared  to  the  pre- 
OBRA  period.  In  comparing  the  changes  in  health  status  from  the  two  periods,  the  evaluators 
controlled  for  a  number  of  other  non-OBRA  factors  (e.g.  changes  in  case  mix,  age,  gender,  the 
presence  of  advance  directives),  that  could  affect  the  health  status  measures  under  consideration. 
The  most  important  changes  examined  were  of  measures  of  hospitalization,  selected  health 
conditions,  and  selected  functional  outcomes. 

15.2.2  Results 

With  respect  to  hospitalization,  "  .  .  the  6-month  hospitalization  rate  dropped  from  21  percent  for 
the  pre-RAI  cohort  to  1 5  percent  for  the  post-RAI  cohort  .    .  One  of  the  more  striking  changes 
documented  by  this  study  is  the  significant  reduction  in  hospitalization  among  the  more 
cognitively  impaired  residents,  without  a  concomitant  increase  in  mortality."  With  respect  to 
selected  health  conditions,  eight  were  examined  in  the  analysis:  dehydration;  falls,  nutritional 
status,  vision,  stasis  ulcers;  pressure  ulcers,  daily  pain,  and  broken  teeth.  For  each  of  these 
conditions,  two  kinds  of  changes  were  examined:  change  from  the  pre-RAI  baseline  to  the  post- 
RAI  baseline,  and,  as  noted  above,  change  over  the  6-month  interval  in  the  pre  period  compared 
to  change  over  the  6-month  interval  in  the  post  period.  Two  of  these  measures,  dehydration  and 
stasis  ulcer,  showed  statistically  significant  reductions  (i.e.,  improvement)  from  the  pre  baseline  to 
post  baseline.  A  third  measure,  daily  pain,  showed  statistically  significant  increases.  In  comparing 
change  in  the  pre  to  the  post  period  on  these  measures,  only  two  conditions  (nutritional  status  and 
vision)  showed  significant  change  by  becoming  more  stable,  i.e.,  lower  rates  of  both  decline  and 
improvement,  however,  "...  significantly  more  residents  avoided  decline  than  failed  to  improve." 

The  evaluation  also  conducted  an  analysis  of  nine  functional  areas.  The  results  were  mixed:  ADL 
function,  cognitive  performance,  and  social  engagement  showed  improvement,  communication, 
mood,  and  behavior  outcomes  were  significantly  worse,  the  other  functional  areas  showed  no 
change  in  the  two  cohorts.  Of  course,  these  reported  changes  of  improvement  or  deterioration 
are  an  average  for  the  cohort,  an  average  of  residents  who  improve  on  the  measure  as  well  as 
those  who  deteriorate.  As  noted  by  the  evaluators,  "  .  .  .  the  most  striking  result  was  a  significant 
increase  in  the  stability  of  residents'  functional  status  from  the  pre-RAI  cohort  to  the  post-RAI 
cohort.  Residents  in  almost  all  of  the  nine  functional  areas  investigated  were  much  more  stable 
from  baseline  to  follow-up  in  the  post-RAI  cohort  than  in  the  pre-RAI  cohort."  In  short, 
"residents  were  significantly  less  likely  to  decline  or  to  improve  in  the  post-RAI  period  than  in  the 
pre-RAI  period  " 

In  addition  to  the  indicators,  differences  in  prevalence  of  problems  in  the  2  cohorts  in  process 
quality  were  examined  over  13  indicators  Prevalence  changes  in  10  of  the  13  indicators  represent 
better  quality  in  the  post-OBRA  period.  Six  of  these  10  changes  were  statistically  significant, 
including  "any  advanced  directives,"  indwelling  urinary  catheter,  '"not  involved  in  activities," 
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"restraints  used,"  and  "residents  with  inadequate  hearing  and  no  hearing  aid  or  hearing  aid  not 
used." 

In  summary,  it  appears  that  rates  of  hospitalization  improved  quite  markedly.  Other  measures, 
selected  health  conditions  and  function  status  measures  showed  both  improvement  and 
deterioration.  However,  improvement  appeared  to  outweigh  deterioration.  Also,  improvement 
occurred  in  arguably  the  more  crucial  areas,  areas  addressed  by  the  RAI  For  more  detailed 
discussion  of  the  findings,  see  the  Executive  Summary  in  Appendix  I  and  several  articles, 
including  critical  editorials,  in  the  August  1997  issue  of  the  Journal  of  the  American  Geriatric 
Society  {JAGS)™ 

15.2.3  Are  the  OBRA  '87  Improvements  in  Resident  Status  Due  to  the  RAI? 

The  fundamental  conclusion  of  this  section  on  the  RAI  evaluation  and  the  case  study  below  on 
inappropriate  psychopharmacologic  medication  is  that  the  regulatory  environment  created  by 
OBRA  '87  has  been  effective  in  improving  the  health  status  of  nursing  home  residents  However, 
as  has  been  discussed  above,  OBRA  '87  and  its  implementing  regulations  and  guidelines  do  not 
constitute  a  single  unidimensional  intervention,  but  really  should  be  viewed  as  a  bundle  of  related 
interventions.  Although  less  central  to  the  fundamental  conclusion  that  OBRA  '87  resulted  in 
improvement  in  resident  health  status,  there  is  a  question  of  whether  one  component  of  that 
bundle  -  the  RAI  -  is  the  most  important  factor  or  even  a  factor  in  the  positive  improvement 
observed. 

The  RAI  evaluators  acknowledged  the  problematic  nature  of  attributing  the  positive  changes 
observed  to  the  RAI:  "Randomized  trials  are  not  possible  when  change  is  the  result  of  federal 
legislation,  and  it  is  impossible  with  our  study  design  to  determine  the  precise  effect  of  the  RAI 
compared  to  the  effects  of  other  OBRA  provisions  and  the  increased  focus  of  the  survey  process 
on  care  practices,  such  as  restraint  reduction,  and  on  resident  outcomes."376  This  caveat 
notwithstanding,  the  evaluators  assigned  primary  importance  to  the  RAI.  In  general,  they  first 
argued  that  there  is  a  compelling  reason  to  believe  that  the  RAI  would  result  in  improved  care  in 
the  areas  examined.  For  example,  with  respect  to  hospitalization,  the  evaluators  argued:  "The 
RAI  uniformly  focuses  clinical  assessor's  attention  on  residents'  physical  and  cognitive 
functioning,  changes  in  functioning,  the  presence  of  various  conditions  that  increase  the  rate  of 


Phillips,  C,  et.  al.,  Evaluation  of  the  .Xursing  Home  Resident  Assessment  Instrument,  Executive  Summary. 
January  1996.  Also  see:  Mor,  V.,  et.  al.,  "Changes  in  Hospitalization  Associated  with  Introducing  the  Resident 
Assessment  Instrument."  JAGS,  45:1002-1010,  1997.  Fries,  B.,  "Effect  of  the  National  Resident  Assessment 
Instrument  on  Selected  Health  Conditions  and  Problems.' V.4GS,  45:994-1001.  199".  Hawes,  C  ,  et.  al.,  "The 
OBRA-87  Nursing  Home  Regulations  and  Implementation  of  the  Resident  Assessment  Instrument:  Effects  on 
Process  Quality."  JAGS,  45:977-985,  1997,  Ouslander,  Joseph,  "The  Resident  Assessment  Instrument  (RAI): 
Promise  and  Pitfalls."  JAGS,  45:975-976,  1997. 

Hawes,  op.  cit.,  p  984. 
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infection,  pressure  ulcers,  dehydration,  and  other  common  geriatric  syndromes.  Because  these 
factors  may  precipitate  hospitalization,  systematic  documentation  [required  by  the  RAI]  of  their 
presence  may  help  staff  be  more  vigilant."377  They  also  pointed  to  improvements  in  the  accuracy 
of  information  in  records  and  in  comprehensiveness  of  care  plans  that  "explicitly  addressed  the 
deficits  that  existed  before  in  these  areas  and  included  both  mandates  and  clinically  relevant 
educational  materials  intended  to  show  facilities  how  to  achieve  improvement  in  these  areas.'1 

Second,  the  evaluators  attempted  to  rule  out  alternative  (to  the  RAI)  explanations  for  the 
improvement  observed.  For  example,  with  respect  to  hospitalization,  they  considered  and 
rejected  the  hypothesis  that  "...  the  observed  reduction  in  the  rate  of  hospital  use  of  nursing 
home  residents  is  merely  a  reflection  of  a  secular  trend  ,"378  Finally,  the  evaluators  pointed  out 
that  in  the  case  of  improvement  of  selected  health  conditions  discussed  above:  "Of  the  four 
conditions  for  which  there  are  significant  declines  in  prevalence  or  outcome  changes,  three  are 
specifically  addressed  in  the  care  planning  guidelines  incorporated  [in]  the  RAI  system  .  .  Pain, 
the  only  other  condition  with  a  significant  result  -  an  increase  in  baseline  prevalence  -  .  .  .  has  no 
RAP."379 

All  these  reasons  supporting  a  rationale  assigning  primacy  to  the  RAI  notwithstanding,  there  are 
compelling  reasons  to  reject  this  conclusion.  First,  as  was  pointed  out  in  the  critical  editorials 
accompanying  the  articles  in  JAGS,  ".  .  .  the  causal  link  for  effectiveness  of  the  RAI  is  not 
demonstrated  because  the  quality  of  care  plans  and  whether  they  were  actually  implemented  were 
not  examined  in  this  study."380  Not  only  was  there  an  absence  of  evidence  demonstrating  a  causal 
link,  but  there  was  the  presence  of  evidence  not  consistent  with  assigning  primacy  to  the  RAI 
Specifically,  the  evaluators,  using  data  from  their  facility  telephone  survey,  developed  a  measure 
of  differential  RAI  implementation:  "This  measure  was  a  scale  that  included  items  related  to  the 
facilities  assessment  practices,  its  care  planning  practices,  and  its  use  of  the  Resident  Assessment 
Protocols.  This  measure  was  entered  into  the  models  .  .  .  (but)  was  never  statistically  significant." 
If  the  RAI  was  an  important  factor  in  the  improvement  observed,  then  we  would  expect  that 
improvement  would  be  greatest  among  "those  post-RAI  residents  in  facilities  with  practices  that 
seemed  to  imply  strong  implementation  of  the  intervention."  The  evaluators  raised  the  possibility 
that  their  implementation  measures,  "were  not  subtle  enough  to  capture  true  differences  in  the 


Mor,  op.  cit.,  p  1003. 

They  also  seem  to  have  rejected  the  possibility  that  the  reduction  in  hospitalization  may  be  due  to  non-RAI 
changes  in  staffing,  although  the  article  is  not  entirely  clear  on  this  point.  OBRA  S"7  did  mandate  a  changes  in 
minimum  staffing  for  registered  nurses  and  other  licensed  nursing  staff.  Theie  is  recent  evidence  to  support  the 
hypothesis  that  high  rates  of  hospitalization  reflect  staffing  problems:  Kutner.  Kramer.  Mortimore,  Feuerberg, 
"Hospitalization  of  Nursing  Home  Residents:  A  Qualitative  Study."  Annals  of  Long-Term  Care,  January  1998. 

Fries,  op.  cit.,  p. 994. 

Uman,  G.  -Where's  Gertrude0,"  JAGS,  45:1025-1026.  1997. 
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level  of  implementation,"  or  that  ".  .  .  the  effects  of  the  RAI  simply  depended  on  some  moderate 
or  relatively  minimal  level  of  implementation."   This  ad  hoc  reasoning  is  not  convincing, 
particularly  when  the  measure  they  rejected  as  based  on  data  with  measurement  error  is  the  same 
data  accepted  when  it  supports  their  views  elsewhere. 

15.3  REGULATION  OF  INAPPROPRIATE  PSYCHOPHARMACOLOGIC 
MEDICATION  USE  IN  U.S.  NURSING  HOMES:  1954  TO  1997  381 

15.4  Introduction 

15.4.1  Purpose  and  Organization  of  This  Report 

This  section  will  examine  the  impact  of  OBRA  '87  and  the  effectiveness  of  regulation  in  a 
very  specific  problem  area  targeted  by  OBRA,  inappropriate  psychopharmacologic 
medication.  This  extensive  case  study  will  explore  the  use  and  misuse  of 
psychopharmacologic  medications  in  U.S.  nursing  homes  from  1954  to  the  present  time 
It  will  discuss  how,  in  the  1950's,  psychopharmacologic  medications  stimulated  the  growth 
of  an  evolving  nursing  home  industry  in  this  country.  From  that  perspective  it  will  then 
describe  Congressional  interest  in  early  complaints  about  "over-drugging"  and  "chemical 
straight-jackets"  in  nursing  homes.  It  will  present  data  on  the  utilization  of  these  drugs 
from  a  1974  Department  of  Health  Education  and  Welfare  (DHEW)  study,  along  with  an 
overview  of  the  evolving  knowledge  about  the  appropriateness  of  psychopharmacologic 
medications  used  in  these  facilities.  It  will  then  describe  the  period  preceding  the  1987 
nursing  home  reform  legislation  and  the  remedies  for  psychopharmacologic  arug  misuse 
during  that  time  frame.  Next,  the  development  and  implementation  of  the  OBRA  '87382 
regulations  will  be  addressed,  followed  by  pre-OBRA  '87  utilization  data,  and  post-OBRA 
'87  utilization  data.  Finally,  an  examination  of  the  issue  of  resident  functional  status 
(quality  of  life)  will  be  explored,  followed  by  a  summary  of  the  social  and  economic 
factors  which  bring  about  misuse  of  these  medications,  with  a  comment  about  the  evolving 
board  and  care  industry. 


This  section  was  authored  by  Samuel  W.  Kidder,  Pharm.D.,  MPH.  Special  thanks  is  extended  to  John  E. 
Kalachnik,  M.  Ed.  for  his  research  and  substantial  contribution,  and  to  Stuart  R.  Harder,  M.S.  for  his  statistical 
analysis.  Appreciation  is  also  accorded  to  Vanessa  Phears,  M.  A  .  Bill  Ullman.  B.A.,  Marvin  Feuerberg, 
Ph.D.,  and  Steven  Levenson,  M.D.  for  review  and  comments,  and  to  Elsie  Wayman  for  her  assistance. 

The  Omnibus  Budget  Reconciliation  Act  of  1 987  had  numerous  provisions.  In  this  report  the  abbreviation 
"OBRA  "87"  refers  to  the  nursing  home  provisions  of  that  Act. 
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15.4.2  What  Are  Psychopharmacologic  Medications  and  How  Do  They  Work? 


Psychopharmacologic  medications  are  drugs  that  affect  hrain  activities  associated  with 
mental  processes  and  behavior  Another  definition  states  that  psychopharmacologic  drugs 
are  drugs  that  stabilize  or  improve  mood,  mental  status,  or  behavior.  383  Other  terms  used 
to  refer  to  this  class  of  drugs  include  psychotropic,  psychoactive,  and  psychotherapeutic 
medications.  These  medications  are  subdivided  into  four  broad  categories:  antipsychotic 
(also  called  neuroleptics),  antidepressant,  antianxiety;  and  hypnotic  medications. 

Psychopharmacologic  medications  usually  work  by  modifying  the  activity  of 
neurotransmitters  that  affect  the  conduction  of  electrical  impulses  between  nerve  cells 
across  gaps  called  "synapses."  However,  there  are  a  multitude  of  different 
neurotransmitters  in  the  human  brain  that  exist  in  different  concentrations  in  different  parts 
of  the  brain.  Therefore,  when  a  medication  affects  a  neurotransmitter  in  one  part  of  the 
brain  to  relieve  anxiety,  for  example,  it  usually  affects  the  same  neurotransmitter  in 
another  part  of  the  brain  and  may  cause,  for  example,  sedation  or  falls  Even  though 
research  is  moving  toward  more  effective  medications  with  fewer  side  effects,  a  perfect 
psychopharmacologic  medication  has  not  been  discovered. 

The  functioning  of  the  human  brain  is  dependent  on  a  complex  set  of  genetic,  personal, 
environmental,  pathological,  and,  as  discussed  above,  neurotransmitter  variations.  Brain 
dysfunctions,  manifesting  themselves  as  perceptual,  affective  or  behavioral  disorders,  can 
be  effectively  treated  with  psychopharmacologic  medications,  especially  antidepressant 
medications.  But,  the  use  of  psychopharmacologic  medications  in  American  nursing 
homes  has  been  controversial.  Although  the  prevalence  of  mental  disorders  is  high, 
nursing  homes  have  often  failed  to  diagnose  them  correctly.  As  a  result, 
psychopharmacologic  medications  have  been  excessively  used  in  some  instances  and  under 
used  in  others.  Many  physicians  and  nurses,  inexperienced  in  the  diagnosis  and  treatment 
of  mental  disorders  (particularly  dementia),  when  pressured  by  families,  facility  staff  and 
other  residents,  have  sought  "quick  fix"  solutions  in  these  medications,  have  ignored 
possible  underlying  environmental  causes,  and  have  prescribed  them  without  consideration 
of  whether  the  specific  disturbance  is  one  which  would  be  expected  to  respond  to  such 
treatment.  This  has  resulted  in  many  patients  deriving  little  or  no  benefit  from  the 
psychopharmacologic  medication  while  experiencing  side  effects  which  seriously 
compromise  their  quality  of  life.  Given  this  set  of  psychopharmacological  and  sociological 


Federal  Register.  Vol.  57,  No.  24;  Wednesday,  February  5.  1992.  Proposed  Rules,  p  4530. 
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factors,  it  is  not  surprising  that  the  ur.e  of  these  medications  to  address  the  disturbances  of 
dementia384  in  medically  fragile  aged  persons  in  nursing  homes  has  been  controversial. 

15.5     Pre-OBRA  '87:  Initial  Use,  Complaint  About  Misuse,  and  Congressional 
Interest 

15.5.1  Introduction  of  Antipsychotic  Medications  into  the  U.S. 

Chlorpromazine  (Thorazine)  was  the  first  significant  antipsychotic  medication.  In  the 
early  1950's,  Delay  and  Deniker,  two  French  physicians,  described  the  following 
pharmacological  properties  of  chlorpromazine  and  antipsychotic  medications  in  general:385 

•  Lack  of  initiative 

•  Disinterest  in  the  environment 

•  Little  display  of  emotion 

•  Limited  range  of  affect 

•  Slowness  of  response  to  external  stimuli  (initial  use  only) 

•  Drowsiness  (initial  use  only) 

•  Arousal  is  easy 

•  Appropriate  answers  are  given  to  direct  questions 

•  Intellectual  functions  seem  to  be  intact 

•  Bradykinesia  (extreme  slowness  in  movement) 

•  Mild  rigidity  of  muscles 

•  Some  muscle  tremors 

•  Occasional  subjective  restlessness  (akathisia) 

In  individuals  with  psychosis,  the  use  of  chlorpromazine  (Thorazine)  results  in  less 
agitation,  restlessness,  and  withdrawal,  less  aggression  and  impulsive  behavior;  and  less 
delusions,  hallucinations,  and  disorganized  thinking.  Thus,  chlorpromazine  and  other 
antipsychotic  medications  were  used  to  relieve  the  symptoms  of  psychosis,  including 
delusions,  hallucinations,  disorganized  speech,  grossly  disorganized  behavior,  flat  affect, 
and  emotional  withdrawal.386  Such  symptom  relief  often  represents  considerable 


Dementia  is  defined  as  genera]  mental  deterioration;  impaired  memory,  judgement,  and  intellect;  and  a  shallow 
labile  effect.  Dementia  includes  a  number  of  different  types:  Dementia  of  the  Alzheimer's  Type.  Vascular 
Dementia,  Dementia  Due  To  Head  Trauma,  Dementia  Due  to  Parkinson's  Disease,  and  others. 

Oilman,  A  G,  Goodman,  L.S.,  and  Gilman.  G.  The  Pharmacological  Basis  of  Therapeutics.  The  Macmillan 
Publishing  Company,  Sixth  Edition;  1980.  p  397. 

Even  though  the  symptoms  of  dementia  may  include  delusions  and  hallucinations,  persons  with  dementia  rarelv 
have  all  the  symptoms  of  psychosis  listed  here,  and  therefore  are  not  considered  to  have  psychosis.  Thus,  the 
words  "psychosis  in  the  elderly"  currently  used  to  promote  the  sales  of  antipsychotic  medications  in  nursing 
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improvement  in  a  person's  ability  to  function  in  their  daily  life,  and  a  very  positive  event 
for  the  person's  loved  ones  and  for  the  health  professionals  who  provide  care.  But 
according  to  the  list  of  adverse  effects  described  by  Delay  and  Deniker,  these  medications, 
if  not  used  carefully,  could  cause  dysfunction.  With  time  it  was  learned  that  this 
dysfunction  could  be  equal  to  or  greater  than  the  dysfunction  caused  by  the  psychosis 
itself  for  some  individuals. 

15.5.2  Antipsychotic  Medications  and  the  Emerging  Nursing  Home  Industry 

The  introduction  of  chlorpromazine  into  the  United  States  in  19  5  4387  initiated  other  social 
and  economic  phenomena  of  profound  consequences.  By  the  late  1950s  and  early  1960's, 
it  was  common  knowledge  in  medicine  and  pharmacy  that  chlorpromazine  and  other 
antipsychotic  medications  had  helped  reduce  the  population  of  State  and  county  mental 
hospitals  because  these  patients  could  now  function  in  less  restrictive  environments.  For 
example,  in  1955,  a  year  after  chlorpromazine  was  approved  for  marketing  in  the  United 
States,  there  were  316,570  aged  persons  residing  in  State  and  county  mental  hospitals.  By 
1968,  there  were  240,280  aged  individuals  in  these  hospitals,  and  in  1980  there  were 
49,489  aged  persons  in  these  hospitals.  This  represents  an  84  percent  reduction  over  a  25 
year  period.388 

Where  did  these  aged  mentally  ill  patients  go9  Most,  if  not  all,  went  to  nursing  homes.  It 
was  economical  for  State  and  local  governments  to  shift  this  burden  to  nursing  homes 
because  the  1950  amendments  to  the  Social  Security  Act  provided  for  an  increased  level 
of  funding  for  Old  Age  Assistance  (OAA),  which  included  Federal  matching  funds  for 
medical  services  in  nursing  homes,  but  excluded  such  matching  funds  to  State  and  county 
mental  hospitals.  Thus,  the  States  could  take  advantage  of  Federal  matching  funds  in 
nursing  homes  rather  than  having  to  pay  for  100  percent  of  the  care  in  State  or  county 
operated  mental  hospitals 

In  the  mid-to-late  1950's  the  nursing  home  industry  was  considered  a  cottage  industry. 
Many  nursing  homes  were  literally  "homes"  in  which  an  aged  person  occupied  one  of  the 
bedrooms  and  were  provided  meals  and  protective  oversight  by  a  caring  couple  wishing  to 


homes  is  not  an  accurate  description  of  elderly  persons  who  suffer  from  dementia 

Wilson,  CO..  and  Gisvold,  O.  Textbook  of  Organic  Medicinal  and  Pharmaceutical  Chemistry.  J  B 
Lippencott  Company.  Fourth  Edition;  1962.  p  358 

Prepared  Statement  of  the  Gerus  Society,  Hearings  before  the  Select  Committee  on  Aging,  House  of 
Representatives,  June  25,  1980  (Comm.  Pub.  No.  96-244)  p  113. 
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supplement  their  income.  However,  the  first  national  survey  inventory389  of  nursing  homes 
in  1954  counted  9000  nursing  homes  that  were  classified  as  "skilled  nursing  or  personal 
care  homes",  and  this  is  probably  where  the  bulk  of  aged,  mentally  ill  patients  on 
antipsychotic  drug  therapy  were  transferred. 

The  quality  of  the  "skilled  nursing" carried  out  in  these  facilities  was  almost  immediately 
called  into  question.  The  following  provide  examples  of  these  concerns: 

•    Studies  showed  there  were  few  nursing  homes  providing  skilled  (emphasis  added) 
nursing  services.390  A  1955  study  by  the  Council  of  State  Governments  said  that  the 
majority  of  nursing  homes  were  functioning  at  low  standards  of  service  and  relatively 
untrained  personnel.391  Reports  of  inadequate  physician  involvement  in  nursing  homes 
were  equally  disturbing.  For  example,  in  1960,  the  Subcommittee  on  Problems  of  the 
Aged  and  Aging  of  the  Senate  Committee  on  Labor  and  Welfare  stated  that, 
"Management  of  patients  in  nursing  homes  by  physicians  is  either  lacking  or 
inadequate."392 

Given  nursing  home  characteristics  at  that  time,  and  the  rather  profound  potential  for 
antipsychotics  to  cause  adverse  effects,  it  is  logical  to  question  whether  these  facilities 
could  determine  the  appropriate  use  of  these  medications  or  could  monitor,  identify,  and 
minimize  the  impact  of  adverse  effects. 

Interestingly,  this  criticism  of  the  quality  of  the  nursing  home  staff  continues  today.  In  the 
1994  textbook,  "Geriatric  Neuropsychiatry,"  Rovner  and  Katz  emphasize  in  their  chapter 
on  "Neuropsychiatry  in  the  Nursing  Home"  that  up  to  80  percent  of  nursing  home 
residents  suffer  from  dementia.  Regarding  this  level  of  dementia  and  its  care,  Rovner  and 
Katz  go  on  to  say: 

Tn  spite  of  these  epidemiological  and  clinical  realities,  nursing  homes  continue  to 
model  themselves  after  general  rather  than  neuropsychiatric  hospitals  The  medical 
staffs  consist  primarily  of  internists,  family  practitioners,  or  general  practitioners,  and 
the  nursing  staff  consists  primarily  of  individuals  trained  in  medical-surgical  nursing. 
Because  neither  the  training  of  the  nursing  nor  medical  staffs,  or  their  approaches  to 


Improving  the  Quality  of  Care  in  Xursmg  Homes;  Committee  ofXursmg  Home  Regulation,  Institute  of 
Medicine.  National  Academy  Press,  Washington,  D  C.  1986,  p  238. 

Ibid,  p  239 

Ibid,  p  239 

Ibid,  p  239 
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care,  have  changed  in  accord  with  the  changes  in  the  population,  the  original 
conceptualization  of  nursing  homes  as  diminutive  hospitals  is  no  longer  applicable. 
Furthermore,  the  fact  that  the  majority  of  nursing  home  patients  have  conditions 
known  to  be  associated  with  states  of  psychopathy  including  delirium,  depression, 
delusions,  and  hallucinations,  and  behavior  disorders  such  as  agitation,  combativeness, 
and  wandering,  has  added  an  unanticipated  sense  of  acuity  and  disturbance  to  the 
environment  Overwhelmed,  nursing  home  staff  have  turned  to  restraints  and 
psychotropic  medications  to  manage  these  psychiatric  syndromes  and  behavior 
disorders,  often  in  an  indiscriminate  and  uninformed  way  "  [Emphasis  added]  393 

Thus,  as  antipsychotic  medications  gained  popularity  in  this  country  during  the  1950's  and 
1960's,  aged  and  mentally  ill  persons  from  county  and  State  mental  health  hospitals  were 
shifted  to  an  emerging  nursing  home  industry  that  was  ill  suited  to  manage  what  would 
later  be  recognized  as  very  complex  psychopharmacologic  drug  therapy. 

15.5.3  Congressional  Interest 

Quality  of  care  concerns  and  safety  problems  with  nursing  homes  continued  into  the 
1960's.  In  1961,  the  Senate  created  the  Special  Committee  on  Aging  chaired  by  Senator 
Frank  Moss.  In  1965,  this  committee  documented  great  variations  in  State  nursing  home 
standards  and  enforcement  efforts.394  In  the  same  year,  Congress  enacted  Medicare  and 
Medicaid,  which  greatly  expanded  Federal  funding  for  nursing  home  services,  and 
authorized  by  the  DHEW  to  establish  health  and  safety  standards  for  nursing  homes 
choosing  to  participate  in  one  or  both  of  these  programs. 

Congressional  knowledge  and  interest  in  the  misuse  of  psychopharmacologic  medications 
was  documented  in  1970  when  William  Hutton  of  the  National  Council  of  Senior  Citizens 
testified,  "The  National  Council  would  appreciate  any  help  on  the  part  of  this  or  other 
Congressional  committees  to  bar  this  barbaric  practice  of  using  tranquilizer395  drugs  as 
chemical  straight  jackets  for  patients  who  are  not  in  medical  need  of  such  sedation  "396 


Rovner,  B.  W.,  and  Katz,  I.R.  Chapter  on  Neuropsychiatry  in  Nursing  Homes,  in  Coffey,  C.E.,  Cummings,  J.L., 
Textbook  of  Geriatric  Xeuropsychiatry  American  Psychiatry  Association  1 994 

Hearings  Before  the  Subcommittee  on  Long  Term  Care  of  the  Senate  Committee  on  Aging;  December  17, 
1970;  Washington,  DC.  p  912. 

The  use  of  the  word  "'tranquilizer"  in  this  testimony  should  be  clarified  here  In  the  1 960's  and  70's 
antipsychotic  medications  were  called  "'major  tranquilizers."  Medications  that  we  know  today  as  antianxiety 
medications  were  called  "minor  tranquilizers"  and  included  medications  like  Valium  and  Librium.  This 
testimony  is  probably  referring  to  antipsychotic  medications  because  they  are  the  medications  most  likely  to 
produce  the  "chemical  straight  jacket"  effect. 

Hearings  before  the  Subcommittee  on  Long  Term  Care,  Special  Committee  On  Aging,  United  States  Senate; 
Washington,  DC,  December  17,  1970.  p  912. 
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In  1975  the  same  subcommittee  held  hearings  entitled  "Nursing  Home  Care  in  the  United 
States:  Failure  in  Public  Policy."  The  following  is  descriptive  of  psychopharmacologic 
medication  misuse  at  that  time: 

"In  presenting  this  information  to  the  subcommittee,  Mrs.  Daphne  Krause,  executive 
director  of  the  M  A  O.  [Minnesota  Age  and  Opportunity  Center],  told  of  her  6-year 
investigation  of  nursing  homes  in  Minnesota,  testifying,  from  her  experience,  that 
indiscriminate  tranquilization  was  a  common  practice.  She  said:  'For  the  beleaguered 
nurse's  aide,  tranquilizers  are  a  happy  solution.  If  patients  were  sedated,  they  cause 
the  staff  few  problems.  The  administrator  is  happy,  too,  because  bed  bound  patients 
bring  the  highest  rate  of  reimbursement.  ,397 

From  the  same  1975  Senate  hearings,  the  sworn  testimony  of  a  nursing  home  orderly 
described  the  following  practice  in  some  facilities:  "This  nurse  would  also  deliberately 
increase  the  dosage  of  a  sedative  much  higher  than  the  prescription  in  order  to  quiet  down 
the  patients,  but  then  she  would  put  in  the  chart  that  she  had  administered  the  required 
dosage.  She  would  take  from  the  prescriptions  of  patients  in  order  to  do  this."398 

In  1980  hearings,  this  time  before  the  Select  Committee  on  Aging  of  the  House  of 
Representatives,  Dr.  Michael  Creedon,  Center  for  the  Study  of  Pre-Retirement  and  Aging, 
The  Catholic  University  of  America,  Washington  D  C  ,  reported  on  his  study  of  600 
residents  in  20  Maryland  nursing  homes.  From  this  study  Dr.  Creedon  listed  factors 
associated  with  high  use  of  psychopharmacologic  medication  in  nursing  homes.  The 
following  quote  describes  one  of  these  factors:  "Significantly,  staff  composition  may 
impact  the  usage  of  mood-altering  drugs.  Homes  with  greater  staff  to  patient  ratios  were 
found  to  have  more  psychotropic  drug  use.  But  a  strong  presence  of  social  staff: 
Activities  directors,  social  workers,  recreation  therapists,  etc.  may  reduce  dependence  on 
drugs.  The  average  home  had  3.4  such  staff,  by  contrast  the  total  direct  care  staff 
averaged  around  80  per  home.  So  staff  is  overwhelmingly  "medical  care"  oriented  and 
hence,  the  more  staff,  the  more  drugs  get  utilized."399 


Subcommittee  on  Long  Term  Care;  Special  Committee  on  Aging,  United  States  Senate;  Nursing  Home  Care  in 
the  United  States:  Failure  in  Public  Policy;  Drugs  in  Nursing  Homes;  Misuse.  High  Costs,  and  Kickbacks; 
January  1975,  p  272. 

Ibid,  p  272 

Hearings  before  the  Select  Committee  On  Aging,  House  of  Representatives;  "Drug  Abuse  in  Nursing  Homes" 
June  25,  1980,  (Comm.  Pub.  No.  96-244),  p  1 10. 


Study  of  Private  Accreditation  (Deeming)  of  Nursing  Homes, 
Regulatory*  Incentives  and  Non-Regulatory  Initiatives,  and 
Effectiveness  of  the  Survey  and  Certification  System 


409 


15.6     Pre-OBRA  '87:  Emerging  Knowledge  of  Safety  and  Efficacy  of 
Psychopharmacologic  Medication 

15.6.1  Antipsychotic  Medication:  Emerging  Profile  Of  Adverse  Effects 

The  1960  edition  of  Goodman  and  Gilman's  The  Pharmacological  Basis  of  Therapeutics, 
a  highly  respected  pharmacology  textbook,  had  an  extensive  section  on  central  nervous 
system  drugs,  but  did  not  mention  chlorpromazine  (Thorazine),  approved  for  marketing  in 
1954,  or  any  other  antipsychotic  medication.  The  1962  edition  of  Wilson  and  Grisvold's 
Textbook  of  Organic  Medicinal  Chemistry,  another  respected  pharmacology  textbook, 
described  the  adverse  effects  of  chlorpromazine  as  dry  mouth,  dizziness,  blurred  vision, 
orthostatic  hypotension  (dizziness  or  fainting  upon  standing  due  to  a  drop  in  blood 
pressure),  and  tachycardia  (abnormally  high  heart  rate),  but  did  not  list  movement 
disorders  such  as  bradykinesia  (abnormal  slowness  of  physical,  movement,  and  mental 
responses)  and  akathisia  (motor  restlessness  ranging  from  a  feeling  of  inner  disquiet  to 
inability  to  sit  or  sleep). 

Although  a  number  of  adverse  effects  of  antipsychotic  medication  have  the  potential  to 
negatively  effect  an  individual's  quality  of  life,  three  in  particular  —  tardive  dyskinesia, 
acute  extrapyramidal  side  effects,  and  neuroleptic  malignant  syndrome  ~  became  a  public 
health  concern  due  to  their  frequency,  severity,  or  significant  negative  impact  on 
functional  status.  As  evidenced  by  the  textbooks  above,  these  adverse  effects  were  not 
well  recognized  in  the  1950s  and  early  1960s  as  antipsychotic  medications  were  used  by 
health  care  professionals  and  nursing  homes  to  achieve  the  shift  of  residents  from 
psychiatric  hospitals  to  nursing  homes.  The  same  cannot  be  said  for  or  explain  the 
continued  high  use  of  antipsychotic  medications  in  nursing  homes  in  the  late  1970s  and 
1980s. 

Tardive  dyskinesia,  acute  extrapyramidal  side  effects,  and  neuroleptic  malignant  syndrome 
are  described  in  detail  in  the  next  three  sections.400  Overall,  the  sections  show  that  despite 
the  recognition  of  these  serious  adverse  effects  and  professional  literature 
recommendations  that  antipsychotic  medication  be  used  cautiously  for  nursing  home 
residents  and  for  a  limited  set  of  appropriate  conditions,  excessive  antipsychotic 
medication  use  in  nursing  homes  did  not  change 

15.6.1. 1     Tardive  Dyskinesia 

Tardive  dyskinesia  (TD)  is  a  variable  combination  of  abnormal  involuntary  muscle 
movements  affecting  the  face,  eyes,  mouth,  tongue,  and  limbs  which  may  develop  after 
one  to  two  years  or  more  of  antipsychotic  medication  use.(1,2)  Tardive  dyskinesia  literally 
means  "late  developing"  (from  the  French  tardif),  "difficult,  disordered,  abnormal"  (from 


For  sections  15.6.1.1,  15.6.1.2  &  15.6.1.3  the  superscript  numerical  notations  in  parenthesis  refers  to 
references  in  Appendix  I. 
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the  Greek  dys)  and  "movements"  (from  the  Greek  kinesis).  Thus,  the  term  is  used  to 
describe  the  late  developing  abnormal  involuntary  muscle  movements  caused  by 
antipsychotic  medication,  "late  development"  is  in  relationship  to  the  start  of  the 
antipsychotic  medication.  As  many  as  30  to  50  percent  of  geriatric  patients  may  develop 
tardive  dyskinesia  even  when  antipsychotic  medication  is  used  at  low  doses  for  short 
periods  of  time.(3,4)  A  major  concern  about  TD,  especially  with  the  elderly,  is  that  it  often 
lasts  for  months  to  years  and  can  be  irreversible  even  though  antipsychotic  medication  is 
discontinued.  Another  major  concern  is  that  although  some  interventions  may  help,  there 
is  no  guaranteed  treatment  for  TD  The  abnormal  movements  of  TD  can  cause  social 
embarrassment  because  of  the  grotesque  involuntary  jerking  and  worm-like  muscle 
movements  of  readily  observable  muscles  of  the  face,  mouth,  and  limbs.  Visual  acuity  can 
be  affected  through  pronounced  blinking  patterns.  In  more  severe  cases,  TD  can  be  life- 
threatening  because  it  can  involve  the  respiratory  oral  pharyngeal  muscles  which  effect 
breathing  and  swallowing  functioning.  In  other  cases,  individuals  have  reported 
undertaking  compensatory  actions  such  as  chewing  gum  to  try  to  appear  normal  to  others. 
In  more  pronounced  cases,  individuals  have  reported  that  some  uneducated  or  insensitive 
people  make  fun  of  them  by  imitating  their  gross  muscle  movements.  Supplemental  liquid 
nutritional  measures  are  necessary  in  some  cases  when  energy  burned  from  constant 
movement  combined  with  compromised  eating  ability  leads  to  dangerous  weight  loss.  In 
yet  other  cases,  oral  ulcerations  result  from  tongue  movements  against  the  mucous 
membrane  inside  the  mouth.  Similarly,  speech  patterns  are  affected  from  tongue  and  jaw 
movements.  As  would  be  expected  from  any  life-altering  event,  functional  depression  is 
possible  in  more  severe  cases  of  TD. 

The  first  TD  case  was  published  in  1957,(5)  a  number  of  studies  were  published  in  1960- 
1967,(6)  a  major  literature  review  occurred  in  1968  by  National  Institute  of  Mental  Health 
physician  George  Crane,(7)  the  American  College  of  Neuropsychopharmacology  and  Food 
and  Drug  Administration  Task  Force  published  a  report  in  major  journals  in  1973,(7,8) 
antipsychotic  package  inserts  were  revised  to  include  TD  warnings  in  1972  to  1974,(5,9) 
assessment  instruments  were  developed  by  1976,(10)  educational  and  treatment  reviews 
appeared  in  major  journals  and  drug  company  literature  by  1976-1977, (1112)  the  American 
Psychiatric  Association  published  a  205-page  Task  Force  Report  in  1979,(13)  media 
attention  occurred  in  a  three-part  CBS  Evening  News  report  in  1983,(14)  package  inserts 
were  again  revised  and  strengthened  to  warn  about  TD  in  1985,  and  the  American 
Psychiatric  Association  (APA)  sent  an  educational  letter  to  all  APA  members  in  1985. (15) 
Two  common  threads  ran  through  nearly  all  of  these  events.  First,  the  elderly  were  at  high 
risk  for  TD   Second,  antipsychotic  medication  should  not  to  be  prescribed  for  conditions 
where  other  medications  or  interventions  were  more  appropriate  and  presented  less  risk. 

75. 6. 1. 2    Acute  Extrapyramidal  Side  Effects 

Acute  extrapyramidal  side  effects  (EPSE)  consist  primarily  of  drug-induced  Parkinsonism 
and  akinesia,  dystonia,  and  akathisia.  Parkinsonism  and  akinesia  involve  signs  and 
symptoms  such  as  lack  of  or  slowed  movement,  depressed  affect,  salivation, 
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expressionless  face,  tremor,  and  shuffling  gait.  Dystonia,  often  quite  painful,  involves 
muscle  rigidity,  contracted  neck  and  eye  muscles,  and  complaints  of  jaw  and  muscle 
soreness.  Akathisia  involves  pacing  and  restlessness  or  extremely  uncomfortable  subjective 
perceptions  which  patients  describe  as  "wanting  to  jump  out  of  my  skin"  or  "not  being 
able  to  sit  still  or  concentrate."  As  many  as  50  to  90  percent  of  patients  experience  EPSE 
with  elderly  patients  at  high  risk  for  drug-induced  Parkinsonism/16"18'  While  EPSE  was 
recognized  shortly  after  the  introduction  of  antipsychotic  medication  and  a  neurological 
side  effect  classification  developed  by  the  late  1960s,(19,20)  EPSE  was  initially  minimized 
because  it  was  mistakenly  thought  to  provide  evidence  that  therapeutic  dose  levels  had 
been  reached,  anticholinergic  medications  were  available  to  treat  some  forms  of  EPSE, 
and  it  was  viewed  as  a  small  price  for  patients  to  pay  for  benefits  obtained.08  21)  Concern 
developed  by  the  mid-1970s,  however,  and  the  full  impact  of  EPSE  on  mental,  physical, 
and  social  adjustment  of  patients  has  been  recognized. (21"26>  This  includes  medication 
noncompliance,  negative  behavior  changes,  and  inappropriate  additional  medication  due  to 
the  misinterpretation  of  EPSE  as  part  of  an  underlying  or  additional  psychiatric 
disorder. (27"29)  The  indiscriminate  preventive  and  long-term  use  of  anticholinergic 
medication  such  as  benzotropine  (Cogentin)  to  treat  EPSE  is  also  viewed  as  inappropriate 
because  of  frequent  side  effects  such  as  mental  confusion,  blurred  vision,  urinary  retention, 
and  constipation  which  also  interfere  with  one's  functional  status. (30) 

EPSE  can  also  cause  social  embarrassment  as  well  as  unsanitary  actions  such  as  drooling. 
Muscle  tremor  and  rigidity  can  interfere  with  activities  such  as  handwriting  and  other  fine 
motor  tasks  such  as  sewing  or  buttoning.  In  some  cases,  social  relationships  are  affected 
because  the  person  appears  to  be  expressionless,  slow,  and  not  interested  in  events  or 
activities.  Because  gait  can  be  compromised,  falling  and  hip  injury  may  occur,  which  is  of 
special  concern  for  the  elderly.  The  resident  may  be  unable  to  sit  still  and  participate  in 
normally  relaxing  activities  such  as  reading,  watching  TV  or  movies,  playing  cards,  or 
simply  sitting  and  talking  In  more  severe  cases,  the  restless  and  uncomfortable  feeling 
may  lead  to  irritability  and  a  "short  fuse"  when  pressure  is  applied  by  another  resident, 
family  member,  or  staff  member  and  may  be  misinterpreted  as  a  personality  change  or 
aggression. 

15. 6. 1. 3     Neuroleptic  Ma/igfiant  Syndrome  (NMS) 

Neuroleptic  malignant  syndrome  (NMS)  is  characterized  by  a  high  fever,  rigidity,  altered 
consciousness,  and  autonomic  system  instability  (unstable  hypertension,  excessively  rapid 
heart  rate,  sweating,  pallor,  etc.).<31)  It  is  as  if  the  patient  has  undergone  a  severe  bout  of 
the  flu  because  a  high  fever  reaching  104  degrees  and  above  often  occurs  The  resident's 
daily  routine  is  placed  in  disarray  because  NMS  generally  requires  hospitalization. 
Although  NMS  does  not  nearly  occur  with  the  frequency  of  TD  or  EPSE  (approximately 
0.2  to  1.0  percent  develop  NMS),  it  is  of  great  concern  because,  unlike  TD  or  EPSE, 
cases  are  potentially  fatal  if  not  promptly  recognized  and  treated.  While  mortality  has 
decreased  from  75  percent  of  cases  in  the  1960s  to  approximately  10  percent  of  cases  in 
the  1980's  as  a  result  of  increased  recognition,  NMS  remains  a  clinical  problem  because  it 
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rapidly  presents  itself  over  24  to  72  hours  and  can  be  confused  with  other  conditions. 
NMS  was  first  described  in  1960,  but  did  not  receive  extensive  attention  until  1980  when 
academic  reviews  of  this  side  effect  first  appeared  in  the  literature. (32"36)  A  1986  study  and 
an  editorial  in  the  American  Journal  of  Psychiatry  supported  the  1980  observation  that 
"NMS  is  a  neglected  clinical  problem  of  major  proportions  considering  the  large  number 
of  patients  treated  with  neuroleptics  ".(33<37-38>  While  younger  age  is  considered  a  risk 
factor,  the  fact  that  neurologic  illness,  dehydration,  malnutrition,  exhaustion,  agitation,  and 
organic  brain  disease  are  also  considered  risk  factors  led  to  an  editorial  in  the 
International  Journal  of  Geriatric  Psychiatry  warning  that  NMS  may  be  an  under- 
recognized  problem  in  geriatric  patients. (39) 

15.6.2  Emerging  Profile  of  Unacceptable  Use 

By  1987,  33  years  had  passed  since  marketing  approval  for  chlorpromazine  in  the  United 
States,  17  years  had  passed  since  complaints  to  Congress  about  "chemical  straightjackets," 
and  9  years  had  passed  since  the  APA's  task  force  on  TD  included  specific 
recommendations  on  the  proper  use  of  antipsychotic  medication.  There  remained 
widespread  concern  that  psychopharmacologic  drug  misuse  still  existed  in  American 
nursing  homes.  Was  this  concern  accurate,  and  did  the  medical,  pharmacy,  and  nursing 
literature  support  such  a  concern  immediately  prior  to  OBRA  '87^  A  review  of  the 
professional  literature  provides  the  following  conclusions: 

•  Large  numbers  of  psychopharmacologic  drugs  are  prescribed  in  nursing  homes,  and 
these  drugs  are  frequently  prescribed  without  documented  reasons.401 

•  These  drugs  have  only  a  limited  role  in  treating  the  behavioral  disturbances  associated 
with  dementia.402 

•  There  is  an  absence  of  "widely  accepted  guidelines  for  use  of  antipsychotic 
medications  for  elderly  patients."403 


Segal,  I.L.,  Thompson,  J.F.,  and  Floyd,  R.A.  "Drug  Utilization  and  Prescribing  Patterns  in  a  Skilled  Nursing 
Facility:  The  Need  for  a  Rational  Approach  to  Therapeutics."  JAGS,  28(3)  1  17-122.  1979. 

Barnes,  R.,  Veith,  R.,  Okimoto,  J.,  Raskind,  M.,  and  Gumbrecht,  G  "Efficacy  of  Antipsychotic  Medications  in 
Behaviorallv  Disturbed  Dementia  Patients."  American  Journal  of  Psychiatry,  139(9),  1 170-1  174.  1982. 

Rav,  WA,  Federspiel,  G.F.,  and  Schaffher,  W  "A  Study  of  Antipsychotic  Drug  Use  in  Nursing  Homes; 
Epidemiologic  Evidence  Suggesting  Misuse .'"  American  Journal  of  Public  Health.  70  (5),  485-591.  1980. 
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•  Psychopharmacologic  drugs  cause  significant  adverse  effects  such  as  cognitive  loss,404 
falls,405, 406  and  increased  behavioral  disturbances.407 

•  The  incidence  of  TD  and  extrapyramidal  symptoms  are  significant  in  the  elderly  and 
can  occur  within  1 1  months  of  treatment.408 

•  The  recognition  of  significant  adverse  effects  such  as  TD  may  require  monitoring  by 
forces  external  to  the  health  care  delivery  system  to  ensure  effective  and  equitable 
solutions.409 

•  "In  a  very  real  sense,  the  over  medication  of  nursing  home  patients  with  psychotropic 
drugs  helps  to  keep  the  whole  system  operating.  Thus  use  of  psychotropic  drugs  by 
institutions  serves  the  same  stress-reducing  function  as  drug  misuse  by  individuals. ,,41t 

•  "Nursing  staff  reported  that  in  spite  of  receiving  clinically  significant  doses  of 
neuroleptic  medications,  patients  still  displayed  significantly  more  behavior  problems 
than  patients  in  the  no-medication  group."411 


Larson,  E.B.,  Kukill,  W.A.,  Buchner,  D.,  and  Reifler,  B.U.  "Adverse  Drug  Reactions  Associated  with  Global 
Cognitive  Impairment  in  Elderly  Persons."  Annuals  of  Internal  Medicine;  107,  169-173. 

Granek,  E.,  Baker,  S.P.,  Abbey,  H.,  Robinson,  E,  Myers,  A.H.,  Samkoff,  J.S.  and  Klein,  L.E.  "Medications  and 
Diagnoses  in  Relation  to  Falls  in  Long-Term  Care  Facilities."  Journal  of  the  American  Geriatrics  Society; 
36(6),  503-511.  1987. 

MacDonald,  J.B.  "The  Role  of  Drugs  in  Falls  in  the  Elderly."  Clinics  in  Geriatric  Medicine:  1  (3),  621-636. 
1985 

Butler.  F.R.,  Burgio,  L.,  and  Engel,  B.T.  ""Neuroleptics  and  Behavior:  A  Comparative  Study."  Journal  of 
Gerontological  Sunirtg.  13(6),  15-19.  1987 

Smith,  J.M.,  and  Baldessarini,  R.J.  "Changes  in  Prevalence,  Seventy,  and  Recovery  in  Tardive  Dyskinesia  with 
Age." 'Archives  of  General  Psychiatry,  37,  1368-1373.  1980. 

Brown,  P.,  and  Funk,  S.C.  "Tardive  Dyskinesia:  Barriers  to  the  Professional  Recognition  of  an  Iatrogenic 
Disease.  "Journal  of  Health  and  Social  Behavior,  27,  1  16-132.1 986. 

Waxman,  H.M.,  Klein,  M.,  and  Camer,  E.A.  "Drug  Misuse  in  Nursing  Homes:  An  Institutional  Addiction." 
Hospital  and  Community  Psychiatry,  36(8),  886-887.  1985. 

Butler,  F.R.,  Burgio,  L.  and  Engel,  B.T.  "Neuroleptics  and  Behavior:  A  Comparative  Study."  Journal  of 
Gerontological  Xursing.  13(6)  15-19.  1987. 
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•  "There  are  other  drugs  available  for  treating  anxiety,  sleep  disturbances,  md 
nonpsychotic  depression.  Neuroleptics  should  not  ordinarily  be  used  to  treat  these 
disorders,  especially  in  view  of  the  likelihood  of  causing  tardive  dyskinesia."412 

•  "An  examination  of  nursing  home  patients  receiving  the  most  frequently  prescribed 
antipsychotic  and  tricyclic  antidepressant  drugs  concurrently  revealed  that  physicians 
did  not  choose  drugs  selectively  within  the  two  classes  in  order  to  minimize  the 
potential  for  anticholinergic413  toxicity  "414 

Based  upon  these  pre-OBRA  '87  studies,  it  is  apparent  that  the  concern  about  drug 
misuse  in  American  nursing  homes  was  accurate  The  published  literature  clearly  pointed 
to  more  judicious  use  of  psychopharmacologic  medication  in  nursing  home  residents, 
especially  in  regard  to  antipsychotic  medications.  But,  judging  by  the  utilization  of  these 
drugs  in  the  pre-OBRA  '87  period,  this  published  literature  was  not  changing  the  practices 
of  nursing  homes  and  the  nursing  and  medical  personnel  of  these  facilities. 

15.7     Pre-OBRA  '87:  Attempted  Remedies 

15.7.1  Drug  Utilization  Review 

In  the  1970's,  there  were  a  number  of  efforts  to  improve  the  quality  of  services  in  nursing 
homes  including  the  issue  of  potential  misuse  of  psychopharmacologic  medications.415 
Among  these  efforts  was  one  called  Drug  Utilization  Review  (DUR)  which  relied  on  a 
review  process  specified  in  the  Social  Security  Act  (the  Act)  to  address  the  issue  of  drug 
misuse  in  nursing  homes.  Section  1 86 1  (k)  of  the  Act  required  skilled  nursing  facilities  to 
have  a  utilization  plan  which  provided  "(1)  for  the  review,  on  a  sample  or  other  basis,  of 


Toenniessen,  L.M.,  Casey,  D.E.,  and  McFarland.  B.H.  "Tardive  Dyskinesia  in  the  Aged."  Archives  of  Genera! 
Psychiatry;  42,  278-284."  1985. 

This  is  an  adverse  reaction  that  includes  symptoms  such  as  dry  mouth,  blurred  vision,  urinary  retention, 
constipation,  confusion,  and  sometimes  delinum  or  hallucinations.  Antipsychotic  medications  and  some  older 
antidepressant  medications  have  this  adverse  effect. 

Blazer,  D.G..  Federspiel,  C.F.,  Rav,  W.A.,  and  Schaffner.  W.  "The  Risk  of  Anticholinergic  Toxicity  in  the 
Elderly:  A  Study  of  Prescribing  Practices  in  Two  Populations."  Journal  of  Gerontology,  38(1)31-35.  1983. 

The  word  "potential"  is  used  here  to  indicate  that  there  was  by  no  means  a  consensus  that  all 
psychopharmacologic  medications  were  being  misused  in  nursing  homes  at  this  time  It  was  true  then,  as  it  is 
todav,  that  some  of  these  patients  had  svmptoms  which  responded  to  these  medications.  It  is  equally  true, 
however  that  these  medications  were  used  to  suppress  behavioral  symptoms  that  were  caused  by  the 
"environment"  of  the  nursing  homes  and  not  by  "medical  symptoms". 
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admissions  to  the  institution,  the  durations  of  stays  therein  and  the  professional  services 
(including  drugs  and  biologicals)  furnished."416 

One  consequence  of  this  law  was  the  development  and  distribution  by  DHEW  of  an 
educational  document  entitled:  "Drug  Utilization  Review  in  Skilled  Nursing  Facilities  —A 
Manual  System  for  Performing  Sample  Studies  of  Drug  Utilization  "417  This  manual 
contained  drug  use  criteria  (e.g.,  usual  dose,  indications  for  use)  and  model  forms  (e.g., 
model  forms  for  abstracting  data  from  the  clinical  records)  to  enable  a  nursing  home  to 
easily  conduct  drug  use  reviews  on  ten  different  drugs  commonly  used  in  nursing  homes  at 
that  time.  Four  of  these  ten  medications  were  psychopharmacologic:  (1)  an  antipsychotic- 
-  thioridazine  (Mellaril),  (2)  an  antidepressant—  amitriptyline  (Elavil),  (3)  a  hypnotic- 
chloral  hydrate  (many  brands);  and  (4)  an  antianxiety  drug— chlordiazepoxide  (Librium). 
This  manual  was  distributed  in  November  1975  to  all  State  survey  agencies  and  to  all 
DHEW  regional  offices  asking  them  to  distribute  it  to  nursing  homes  in  an  effort  to 
comply  with  the  utilization  review  requirement  at  §  1 86 1  (k),  and  thereby  improve  the 
quality  of  drug  therapy  in  their  facility.  This  drug  utilization  effort  was  a  part  of  a  larger 
scheme  in  the  1970s  to  encourage  facilities  to  self-assess  the  quality  of  their  services.  The 
Professional  Standards  Review  Organization  (PSRO)  law  had  recently  been  passed 
(October  31,  1972)  and  considerable  attention  and  fiscal  support  was  given  to  improving 
the  quality  of  health  care  through  facility  based  utilization  review  (UR)  activities.418 

However,  despite  this  effort  to  encourage  nursing  homes  to  address  issues  of  drug  therapy 
quality  through  self-assessment  mechanisms,  the  problems  remained.  One  physician, 
commenting  years  later  on  the  OBRA  '87  psychopharmacologic  drug  regulation  and 
guidelines,  summarized  it  best  in  his  letter  of  support  for  the  regulations  when  he  made  the 
statement,  "Gone  are  the  days  of  the  UR  luncheon!'1  This  physician  was  referring  to  the 
practice  of  some  nursing  home  administrators  taking  some  physicians  to  lunch  in  exchange 
for  his  or  her  signature  stating  that  periodic  UR  meetings  had  been  conducted.  Although 
formal  data  on  the  extent  of  this  practice  is  not  available,  it  was  widely  held,  as  it  was  with 
this  physician,  to  be  a  common  practice.  It  also  illustrates  the  lack  of  interest  by  some 
providers  in  this  review  process  at  that  time. 

The  distribution  of  the  manual,  "Drug  Utilization  Review  In  Skilled  Nursing  Facilities" 
was  but  a  small  part  of  the  overall  effort  to  develop  a  long-term  care  facility  self- 
assessment  and  improvement  program,  and  it  had  little,  if  any,  impact  on  the  misuse  of 
psychopharmacologic  medication  in  nursing  homes.  This  is  illustrated  by  the  fact  that  the 


Onginallv  this  law  onlv  applied  to  skilled  nursing  facilities  under  Medicare  It  did  not  apply  to  skilled  nursing 
homes  which  was  the  term  used  prior  to  the  1 972  Social  Security  Amendments  (P.L.  92-603)  to  refer  to 
nursing  homes  certified  to  participate  in  the  Medicaid  program. 

U.S.  Dept  of  Health  Education  and  Welfare,  Health  Services  Administration.  Bureau  of  Quality  Assurance. 
November  1975. 

Today,  the  term  used  for  this  self-assessment  process  is  QA  which  stands  for  "quality  assessment,''  or  CQI 
which  stands  for  "continuous  quality  improvement.'' 
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select  Committee  on  Aging  of  the  House  of  Representatives  held  hearings  in  June  of  1980 
(five  years  later)  on  "Drug  Abuse  in  Nursing  Homes,"419  and  the  General  Accounting 
Office  produced  a  report  entitled,  "Problems  Remain  in  Reviews  of  Medicaid-Financed 
Drug  Therapy  in  Nursing  Homes."  These  deliberations  did  not  indicate  any  improvement 
in  psychopharmacologic  medication  misuse  by  any  means,  let  alone  by  means  of  DUR 

15.7.2  Drug  Regimen  Review 

On  October  31,  1972  P  L.  92-603  was  enacted  and  signed  into  law  Among  other  things 
it  required  DHEW  to  establish  a  single  set  of  skilled  nursing  facility  standards  for  the 
Medicare  and  Medicaid  programs.  Previously,  Medicare  and  Medicaid  had  different 
standards  and  terminology  for  facilities  that  usually  participated  in  both  programs.  As  part 
of  the  effort  to  rewrite  these  standards,  the  issue  of  drug  misuse  was  addressed.  Existing 
Medicare  standards  required  the  physician  and  the  nurse  to  review  the  drug  therapy  of 
each  patient  on  a  monthly  basis.  The  standard  reads,  "The  charge  nurse  and  the 
prescribing  physician  together  review  monthly  each  patient's  medications"420 

Pharmacists  (specifically  the  American  Society  of  Health  System  Pharmacists)  wanted  to 
be  involved  in  this  review  By  this  time  many  pharmacists  were  completing  extensive  six 
year  (Pharm.D.)  programs  in  pharmacology  and  were  disturbed  by  some  of  the 
pharmacotherapy  that  was  occurring  in  nursing  homes.421  The  government  team  writing 
these  regulations  agreed  that  the  addition  of  a  pharmacist  to  the  aforementioned  monthly 
drug  review  had  potential  for  care  improvement,  but  was  concerned  that  requiring  all  three 
professionals  (pharmacist,  nurse,  and  physician)  would  cause  logistical  and  communication 
problems.  A  suggestion  was  adopted  that  the  pharmacist  should  independently  conduct 
this  review  and  report  any  potential  problems  to  the  physician  and  nurse.  Having  no 
significant  objection  from  the  medical  or  nursing  profession  during  the  public  comment 
phase  (although  the  provision  concerning  to  whom  the  pharmacists  submitted  findings 
was  changed  to  the  medical  director  and  administrator),  the  following  rule  for  skilled 
nursing  facilities  was  adopted  on  January  17,  1974:  "The  pharmacist  reviews  the  drug 


Hearings  before  the  Select  Committee  on  Aging,  House  of  Representatives;  "  Drug  Abuse  in  Nursing  Homes"' 
(Comm.  Pub  No.  96-244)  June  25,  1980. 

U.S.  Department  of  Health  Education  and  Welfare,  Conditions  of  Participation:  Extended  Care  Facilities,  Code 
of  Federal  Regulations,  Title  20,  Chapter  III,  Part  405.  405  .1 127(b)(1).  HIR-1 1(2-68) 

Since  the  beginning  of  the  Medicare  program  in  1965,  pharmacists  were  involved  in  nursing  homes  as 
"'consultants''  on  drug  labeling,  packaging,  storage  and  security  issues.  As  a  consequence  of  this  involvement, 
pharmacists  were  exposed  to  drug  therapy  practices  in  nursing  homes.  At  this  point  in  time,  however,  they 
were  not  required  to  conduct  drug  regimen  reviews. 
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regimen  of  each  patient  at  least  monthly,  and  reports  any  irregularities  to  the  medical 
director  and  administrator."422 

This  initiated  a  second  form  of  review  in  addition  to  DUR.  The  "clinical  pharmacist,"  an 
emerging  enhancement  in  pharmacy  practice,  was  being  asked  to  address  the  public  health 
issue  of  drug  misuse  in  America's  nursing  homes.  Despite  this,  by  June  1980  (six  years 
after  the  drug  regimen  review  regulation  became  effective)  the  General  Accounting  Office 
(GAO)  recommended  that  DHEW  carry  out  the  following  initiatives: 

•  Drug  monitoring  and  usage  criteria  for  drugs  commonly  used  in  nursing  homes  should 
be  gathered  from  PSROs.423 

•  Clearly  define  in  regulations  for  nurses424  and  pharmacists  what  was  meant  by  a  drug 
regimen  review. 

•  Issue  regulations  requiring  separation  of  the  pharmacist  who  conducts  drug  regimen 
review  from  the  pharmacist  who  dispenses  the  medications. 

From  these  recommendations  it  was  clear  that  there  was  a  general  lack  of  knowledge  of 
"usage  and  monitoring  criteria"  for  drug  therapy  in  nursing  home  patients.  As  a  result, 
pharmacists  were  not  sure  what  drug  regimen  review  responsibilities  entailed  There  was 
also  a  concern  regarding  the  objectivity  of  a  pharmacist  who  both  "dispenses"  the 
medications  and  also  "reviews"  them  for  necessity. 

The  first  two  of  the  above  GAO  recommendations  (drug  use  criteria  and  definition  of  drug 
regimen  review)  were  addressed  by  the  development  of  the  "Indicators  for  Surveyor 
Assessment  of  the  Performance  of  Drug  Regimen  Review."425  These  "indicators"  were 
released  by  HCFA  in  January  1982  and  contained  a  considerable  number  of  guidelines  on 
the  use  of  psychopharmacologic  medications.  For  example,  they  included  criteria  for: 

•  Use  of  antipsychotic  or  antidepressant  medications  for  less  than  three  days 


U.S.  Department  of  Health  Education  and  Welfare,  Skilled  Nursing  Facilities;  Standards  for  Certification  and 
Participation  in  Medicare  and  Medicaid  Programs:  Federal  Register,  Volume  39,  Number  12,  Thursday 
January  17.  1974.  page  2245. 

The  paper  by  Ray,  Federspiel,  and  Schaffner  called  for  clear  guidelines  for  the  use  of*  antipsychotic  medications 
in  May  of  1 980,  about  the  same  time  this  recommendation  from  the  GAO  report  was  released. 

At  this  point  in  time  (1980)  only  a  pharmacist  could  conduct  drug  regimen  reviews  in  Skilled  Nursing 
Facilities.  In  Intermediate  Care  Facilities  (ICF's),  either  a  nurse  or  a  pharmacist  could  conduct  a  drug  regimen 
review.  The  ICF  rule  was  changed  in  July  1987.  After  that  date,  ICFs  could  only  use  a  pharmacist  to  conduct 
these  reviews. 

Department  of  Health  and  Human  Services-Health  Care  Financing  Administration  State  Operations  Manual, 
Transmittal  No.  149,  January  1982. 
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•  Use  of  multiple  antipsychotic  medications  for  the  same  patient 

•  Usual  doses  for  antipsychotic  medications  over  and  under  age  65 

•  Usual  doses  for  antianxiety  medications  over  and  under  age  65 

•  Usual  doses  for  antidepressant  medications  over  and  under  age  65 

•  More  than  two  changes  in  an  antidepressant  drug  within  a  seven  day  period 

•  Continuous  use  of  hypnotic  medications  for  more  than  30  days 

•  Use  of  multiple  hypnotic  medications  for  the  same  patient 

•  Usual  doses  for  hypnotic  medications 

It  is  notable  that  the  doses  indicated  in  these  guidelines  were  not  tailored  for  elderly 
persons  with  dementia,  since  such  guidelines  did  not  exist  at  that  time  It  is  also  notable 
that  these  indicators  were  for  the  purpose  of  "surveyor  assessment  of  the  performance  of 
drug  regimen  review  by  the  pharmacist,"  and  were  not  intended  to  distinguish  appropriate 
from  inappropriate  therapy.  This  was  clarified  when  they  were  introduced.  The  State 
surveyor  (inspector)  was  to  use  the  "indicators"  to  determine  if  the  pharmacist  had 
notified  the  medical  director  and  the  administrator426  about  any  "apparent  irregularities"  in 
drug  therapy,  and  in  so  doing,  determine  whether  the  pharmacist  had  complied  with  the 
conduct  of  a  reasonably  adequate  drug  regimen  review.  The  long  term  care  facility,  its 
nurses,  or  its  attending  physicians  were  NOT  and  are  NOT  required  to  comply  with  the 
"indicators"  or  the  pharmacist's  recommendation  unless  they  think  that  it  is  the  proper 
course  of  action  to  take.  These  indicators  were  updated  in  March  1985,  and  again  in 
September  1990. 

Between  1974  and  1985,  a  total  of  23  studies  on  the  impact  of  the  pharmacist-conducted 
drug  regimen  review  were  published  in  various  pharmacy  journals  and  the  medical 
literature.427  These  studies  reported  that  the  pharmacist  conducted  drug  regimen  review 
could: 

•  Reduce  unnecessary  medications  by  2.0  drug  orders  per  patient 

•  Avoid  unnecessary  hospitalizations 

•  Reduce  drug  interactions 

•  Reduce  time  necessary  for  drug  administration 

•  Reduce  overall  costs  of  care  (in  excess  of  the  costs  of  the  monthly  reviews) 

Although  these  studies  were  small  and  geographically  restricted  and  did  not  have  control 
groups,  a  meta-analysis  showed  that  between  20  to  144  studies  each  with  150  patients 
would  have  to  be  conducted  with  no  change  in  drug  utilization  before  the  results  of  the 
studies  would  be  insignificant 


The  current  regulations,  which  became  effective  in  October  1990,  require  that  a  notification  go  to  the  director 
of  nursing  and  the  attending  physician. 

Kidder,  S.W.  "Cost-Benefit  of  Pharmacist-Conducted  Drug-Regimen  Reviews  "  The  Consultant  Pharmacist; 
September/October  1987,  p  394-398. 
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Thus,  by  1985,  the  pharmacist-conducted  drug  regimen  review  had  demonstrated  a 
"potential"  for  resolving  the  issue  of  psychopharmacologic  drug  misuse  in  long-term  care 
facilities.  However,  there  was  no  significant  change  in  the  public  concern  about 
psychopharmacologic  drug  misuse  in  nursing  homes,  and,  as  will  be  described  later,  also 
no  change  in  the  utilization  of  these  medications. 

15.8     OBRA  '87:  Enactment  and  Implementation 

15.8.1  Background 

Efforts  to  reform  the  Federal  nursing  home  regulations  of  1974  had  been  underway  since 
the  Carter  Administration's  "Operation  Common  Sense,"  an  effort  to  rewrite  Federal 
regulations  so  that  they  could  be  understood  by  the  average  reader.  That  effort,  relative 
to  long  term  care  facility  regulations,  culminated  in  July  1980  with  a  proposed  rule  for 
both  Skilled  Nursing  and  Intermediate  Care  Facilities.  It  contained  significant  proposals 
for  resident  assessment,  resident  rights,  and  outcome  oriented  standards,  but  these 
proposed  regulations  were  withdrawn  at  the  beginning  of  the  Reagan  Administration  and 
replaced  with  a  new  proposed  rule  in  May  1982.  According  to  the  Institute  of  Medicine 
(IOM)  report,  "The  proposed  changes  would  have  eased  the  annual  inspection  and 
certification  requirements  for  facilities  with  a  good  record  of  compliance,  and  would  have 
authorized  states,  if  they  so  wished,  to  accept  accreditation  of  nursing  homes  by  the  Joint 
Commission  on  Accreditation  of  Hospitals  instead  of  state  inspection."430  Consumer 
advocates  strongiy  opposed  this  proposal  and  in  the  fall  1983,  Congress  ordered  HCFA  to 
defer  implementation  of  the  proposed  changes.  Ultimately,  Congress  and  HCFA  agreed  to 
a  study  of  all  aspects  of  nursing  home  reform  by  the  IOM.  A  contract  to  carry  out  this 
study  was  effective  on  October  1,  1983. 431  The  IOM  report  was  made  available  to  HCFA, 
in  draft  form,  in  May  1986.  Efforts  to  draft  proposed  regulations  implementing  the  IOM 
report  began  immediately,  and  by  October  16,  1987,  a  proposal  was  published  in  the 
Federal  Register. 

15.8.2  HCFA  Regulations  on  Psychopharmacologic  Medications 

A  proposed  rule  dealing  with  psychopharmacologic  medications  was  published  on  October 
16,  1987.  This  proposed  rule  contained  provisions  on  antipsychotic  medications  and 
unnecessary  drugs.  This  proposed  rule  was  eventually  finalized  into  the  following 
regulations  on  February  2,  1989  and  again  on  September  26,  1991. 432 


Committee  on  Nursing  Home  Regulations;  Institute  of  Medicine;  Improving  the  Quality  of  Care  In  Nursing 
Homes;  National  Academy  Press,  Washington,  D.C.  (1986),  p  1. 

Ibid  ,  p  2 

The  February  2,  1 989  final  rule  contained  the  full  regulation  for  antipsychotic  drugs  But  public  comment 
urged  a  more  complete  definition  of  unnecessary  drug  which  was  provided  in  the  September  26,  1 991  final 
rule. 
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Code  of  the  Federal  Regulations,  483.25(1) 

(1)  General  Each  resident's  drug  regimen  must  be  free  from  unnecessary  drugs.  An 
unnecessary  drug  is  any  drug  when  used: 

(I)  In  excessive  dose  (including  duplicate  therapy)  ,  or 

(ii)  For  excessive  duration;  or 

(iii)  Without  adequate  monitoring;  or 

(iv)  Without  adequate  indications  for  its  use;  or 

(v)  In  the  presence  of  adverse  consequences  which  indicate  the  dose  should  be 
reduced  or  discontinued;  or 

(vi)  Any  combination  of  the  reasons  above. 

(2)  Antipsychotic  Drugs.  Based  on  a  comprehensive  assessment  of  a  resident,  the 
facility  must  ensure  that: 

(ii)  Residents  who  have  not  used  antipsychotic  drugs  are  not  given  these  drugs 
unless  antipsychotic  drug  therapy  is  necessary  to  treat  a  specific  condition  as 
diagnosed  and  documented  in  the  clinical  record,  and 

(ii)  Residents  who  use  antipsychotic  drugs  receive  gradual  dose  reductions,  and 
behavioral  interventions,  unless  clinically  contraindicated,  in  an  effort  to 
discontinue  these  drugs. 

The  technical  guidelines  that  surveyors  use  to  implement  these  regulations  are  included  in 
Appendix  I. 

15.8.3  OBRA  '87  Statutory  Provisions  on  Psychopharmacologic  Medications 

On  December  22,  1987,  about  two  months  after  HCFA  proposed  rules  on  unnecessary 
drugs  and  antipsychotic  drugs,  Congress  enacted  the  following  laws  relative  to  the  nursing 
home  psychopharmacologic  drug  misuse  issue:433 

1819  &  1919(c)(l)(A)(ii)  Free  From  Restraints— The  right  to  be  free  from  physical  or 
mental  abuse,  corporal  punishment,  involuntary  seclusion,  and  any  physical  or 
chemical  restraints  imposed  for  the  purposes  of  discipline  or  convenience  and  not 
required  to  treat  the  resident's  medical  symptoms. 
Restraints  may  only  be  imposed — 

(I)  to  ensure  the  physical  safety  of  the  resident  or  other  residents,  and 

(II)  only  upon  the  written  order  of  a  physician  that  specifies  the  duration  and 
circumstances  under  which  the  restraints  are  to  be  used  (except  in  emergency 
circumstances  specified  by  the  Secretary  until  such  an  order  could  reasonably 
be  obtained). 

1819  &  1919(c)(1)(D)  Use  of  Psychopharmacologic  Drugs — Psychopharmacologic 
drugs  may  be  administered  only  on  the  orders  of  a  physician  and  only  as  a  part  of  a 
plan  (included  in  the  written  plan  of  care  described  in  paragraph  (2))  designed  to 


Compilation  of  Social  Security  Laws,  Vol.  I;  U.S.  Government  Printing  Office,  Washington,  D.C.:  1993 
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eliminate  or  modify  the  symptoms  for  which  the  drugs  are  prescribed  and  only  if,  at 
least  annually,  an  independent,  external  consultant  reviews  the  appropriateness  of  the 
drug  plan  of  each  resident  receiving  such  drugs 

Because  the  terms  "chemical  restraint"  and  "independent  external  consultant"  were  not 
defined  in  the  Statute,  §§1819  &  1919(c)(1)(A)  and  (D)  have  not  been  fully  implemented. 
Currently,  implementation  of  these  provisions  is  awaiting  final  rules  that  define  these 
terms.  Meanwhile,  these  statutory  provisions  have  provided  tremendous  support  for  the 
"unnecessary  drug  and  antipsychotic  drug"  regulations  that  in  many  ways  were  consistent 
with  the  statutory  requirements.  For  example,  the  statutory  requirement  for  a  plan 
"designed  to  eliminate  or  modify  the  symptoms  for  which  the  drugs  are  prescribed"  is 
consistent  with  the  regulation  requiring  that  "residents  who  use  antipsychotic  drugs 
receive  gradual  dose  reductions,  and  behavioral  interventions,  unless  clinically 
contraindicated."  Both  of  these  concepts  presume  that  "behavioral  interventions"  and 
"environmental  changes"  can  reduce  the  need  for  psychopharmacologic  medications  while 
insuring  that  those  who  need  the  medications  receive  them. 

15.8.4  Opposition  to  the  Psychopharmacologic  Drug  Regulations 

Despite  Congressional  support,  opposition  to  these  requirements  was  strong.  Objections 
focused  on  the  following  arguments:  434 

•  A  number  of  individuals  and  organizations  believed  that  HCFA  should  not  hold  the 
facility  responsible  for  psychopharmacologic  drug  misuse  since  it  is  the  physician  who 
prescribes  the  drugs.  The  HCFA  response  was  to  explain  that  the  facility  (in  particular 
its  governing  body)  is  ultimately  responsible  for  the  quality  of  care  provided.  A 
physician  who  attends  residents  in  a  long-term  care  facility  is  essentially  an  outside 
professional  resource  and  the  facility  must  assume  responsibility  for  the  quality  of  his 
or  her  services. 

•  A  number  of  individuals  also  argued  that  the  Secretary  did  not  have  statutory  authority 
to  enforce  the  unnecessary  drug  regulation.  The  response  stated  that  the  Secretary 
had  the  general  authority,  quite  apart  from  the  OBRA  '87  statute,  to  promulgate 
regulations  necessary  to  protect  the  health  and  safety  of  residents  in  these  facilities. 

•  It  was  also  argued  that  the  unnecessary  and  antipsychotic  drug  regulations  represented 
an  "interference  with  the  practice  of  medicine"  since  they  required  the  nursing  home  to 
exercise  medical  judgments  that  would  interfere  with  the  physician's  treatment 
decisions    The  Secretary's  response  explains  that  the  facility  was  not  to  make  medical 
judgements,  but  to  be  reasonably  sure  the  physician  was  making  reasonable 
judgements  about  standards  for  drug  therapy  that  had  been  established  through 


Federal  Register.  Vol.  56,  No.  187;  Thursday  September  26,  1991.  p  48851  and  48852. 
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extensive  consultation  with  and  agreement  from  physicians  who  were  specialists  in  the 
field  of  geriatric  psychopharmacology. 

•    Others  argued  that  the  rules  were  unfair  to  nursing  homes  since  these  drugs  (especially 
antipsychotic  drugs)  were  also  misused  in  the  outpatient  setting,  as  well  as  in  hospitals, 
and  constituted  a  systemic  health  care  problem  that  encompassed  hospitals,  nursing 
homes,  and  ambulatory  care.  Therefore,  any  attempt  to  correct  the  problem  should  be 
through  a  "systemic"  approach.  The  response  stated  that  even  though  there  may  be  a 
systemic  problem,  nursing  homes  should  not  be  excused  from  doing  their  part  in 
achieving  improvements  immediately.435  436 

After  considerable  public  debate  and,  ultimately,  Congressional  action,  the  effective  date 
for  OBRA  '87  regulations  was  established  at  October  1,  1990   However,  it  is  important 
to  note  that  HCFA  had  prepared  all  the  regulations  and  guidelines  and  was  ready  to 
implement  them  on  January  1,  1990.  This  may  have  led  to  some  changes  in 
psychopharmacologic  medication  use  in  anticipation  of  the  October  1,  1990  effective  date. 

15.8.5  OBRA  '87  Surveyor  Guidelines  on  Depression  and  Insomnia 

75. 8. 5.  J     Surveyor  Guidance  on  Depression 

Since  the  beginning  of  OBRA  '87  implementation,  HCFA  has  been  training  surveyors  on 
the  need  to  encourage  the  identification  and  treatment  of  depression.  This  policy  was 
based  on  expert  advice  that  HCFA  had  received  from  many  experts  in  geriatric 
psychopharmacology  as  well  as  a  JAMA  paper  on  "Depression  and  Mortality  in  Nursing 
Homes,"  which  showed  that  12  .6  percent  of  nursing  home  residents  had  major  depression 
and  18.1  percent  had  depressive  symptoms.  This  paper  concluded  that  "the  majority  of 
these  cases  were  unrecognized  by  nursing  home  physicians  and  were  untreated."437 

Information  on  the  need  to  encourage  the  recognition  and  treatment  of  depression  in 
nursing  homes  was  communicated  to  the  State  agency  surveyors  in  a  memorandum  to  all 
HCFA  regional  offices  on  September  30,  1993.  Then,  in  June  1995,  HCFA  issued 


Jencks,  S.F.,  and  Clauser,  S.B.  Reply  to  a  letter  to  the  editor  entitled,  "Managing  Behavior  Problems  in 
Nursing  Homes"  by  Thurston,  R.G.,  Maine  Health  Care  Association.  JAMA,  265(22)  2962.  1991 

This  debate  was  begun  because  a  study  by  Dr.  Judith  Garrard  (Garrard,  et  al  JAMA  1991.  265:463-467) 
showed  that  in  Minnesota  16  percent  of  the  patients  entering  the  nursing  home  from  hospitals  had  discharge 
orders  for  antipsychotic  medication.  Mr.  Thurston  was  critical  of  HCFA  for  not  regulating  hospitals  to  the 
same  degree  it  was  nursing  homes  relative  to  these  medications.  On  December  1 9.  1 997,  HCFA  proposed  a 
hospital  regulation  (Federal  Register,  Vol.  62,  No.  244,  p  66757)  that  would  require  that  patients  discharged 
from  a  hospital  with  orders  for  psvchopharmacologic  medications  to  be  diagnosed  with  conditions  that  justify 
the  use  of  these  medications. 

Rovner,  B.W.,  German,  P.S.,  Brany,  L.J.,  Clark,  R.,  Burton,  L.,  and  Folstein,  M  F  "Depression  and  Mortality 
in  Nursing  Homes.""  JAMA:  Vol.  265.  No  8,  993-995.  1991 
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interpretive  guidelines  that  did  not  encourage  the  use  of  behavior  monitoring  charts  in 
depression,  for  fear  that  the  paperwork  would  act  as  a  deterrent  to  the  identification  and 
treatment  of  depression.  This  issue  was  thought  to  be  important  because  HCFA  was 
advised  that  symptoms  such  as  agitation,  anxiety,  and  insomnia  which  can  frequently 
represent  depression  were  probably  being  suppressed  or  "masked-over"  with  antipsychotic 
drugs,  rather  than  having  the  root  cause  of  these  symptoms,  depression,  treated. 

15.8.5.2    Surveyor  Guidance  On  Insomnia 

From  the  beginning  of  the  implementation  of  OBRA  '87,  HCFA  included  guidelines  for 
use  of  hypnotic  medications.438  This  class  of  drugs  consists  primarily  of  drugs  such  as 
flurazepam  (Dalmane),  temazepam  (Restoril),  triazolam  (Halcion)  and  many  others. 
These  medications  are  only  intended  for  the  short  term  treatment  of  insomnia  resulting 
from  situational  anxiety  such  as  a  death  in  the  family,  divorce,  loss  of  a  job  and  similar 
stressful  events.  They  are  not  intended  for  (or  tested  for)  long  term  use  because  the  need 
for  extended  use  suggests  that  a  more  fundamental  cause  than  situational  anxiety  is 
involved.  The  insomnia  could  be  caused  by  a  depression,  in  which  case  the  depression 
itself  should  be  treated,  not  its  symptom  of  insomnia.  The  same  is  true  if  the  patient  is 
having  trouble  sleeping  because  of  pain  or  because  of  sleep  apnea.  In  addition,  the  patient 
should  not  be  prescribed  hypnotic  medications  if  the  cause  of  the  insomnia  is 
environmental,  such  as  excessive  heat,  cold,  light,  or  noise.  A  number  of  papers  have 
discussed  the  issue  of  sleep  disorders  in  the  elderly.  In  a  paper  by  Moran,  Thompson,  and 
Nies,  the  following  point  is  made  about  sleep  disturbances  in  the  elderly:  "Since  their 
sleep  disturbances  are  usually  secondary  to  medical,  psychiatric,  pharmacologic,  or 
environmental  causes,  they  should  receive  a  through  evaluation  and  differential  diagnostic 
approach.  Before  prescribing  a  sedative-hypnotic,  one  should  consider  nonpharmacologic 
interventions  and  education  about  normal  sleep  changes  due  to  aging."439  This  quotation 
exquisitely  expresses  contemporary  professional  practice  relative  to  the  prescribing  of 
hypnotic  drugs  to  the  elderly.  HCFA  has  emphasized  these  principles  in  its  guidelines  for 
"unnecessary  drugs"  and  in  its  OBRA  '87  training  to  State  agency  surveyors. 

15.8.6  Objectives  of  the  OBRA  '87  Regulations  and  Guidelines  of 
Psychopharmacologic  Medications 

The  basic  objective  of  the  OBRA  '87  statutes,  regulations  and  guidelines  was  to  bring 
about  better  differential  diagnosis  and  treatment  of  the  psychiatric/behavioral  symptoms  of 
dementia  This  does  not  mean  that  psychopharmacologic  medications  would  be  eliminated 
altogether,  but  that  physicians,  nurses,  and  other  health  professionals  would  seek  to  find 
the  basic  cause  for  the  psychiatric/behavioral  symptom  and  treat  this  rather  than  "mask 


Medications  used  to  induce  sleep. 

Moran,  G.M.,  Thompson,  T.L.,  and  Nies.  A  S.  "Sleep  Disorders  in  the  Elderly  "  American  Journal  of 
Psychiatry;  145,  November  1988,  p  1369-1378. 
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over"  symptoms  of  dementia  with  sedating  medications.  Thus,  if  OBRA  '87  regulation  of 
psychopharmacologic  medications  was  to  be  successful,  the  following  trends  should  be 
observed: 

•  Reduction  in  the  total  orders  for  and  total  daily  doses  of  antipsychotic  medications. 

•  Reduction  in  the  total  orders  for  and  total  daily  doses  of  hypnotic  medications. 

•  Increased  total  orders  for,  and  total  daily  doses  for  antidepressant  medications. 

•  Avoidance  of  prescribing  shifts  to  more  sedating  drug  categories  such  as  barbiturates 

•  Maintenance  or  improvement  in  the  resident's  functional  status. 

15.9     Impact  of  OBRA  '87:  On  Utilization  of  Psycho-Pharmacologic  Medications 

15.9.1  Introduction 

This  section  will  discuss: 

(1)  The  initial  impact  that  OBRA  '87  had  on  the  utilization  of  psychopharmacological 
medications  in  U.S.  nursing  homes,  and 

(2)  The  continuing  impact  of  OBRA  '87  illustrated  by  unpublished  data  from  the  MDS 
Plus  States440  which  primarily  covers  the  period  from  1992  through  1995  The 
purpose  of  presenting  this  data  is  to  strengthen  and  confirm  the  data  presented  in. 

(3)  The  current  trends,  which  includes  1995  through  1997  national  data,  and 

(4)  The  comparison  of  pre  and  post  OBRA  '87  data  derived  from  a  considerable  base  of 
published  studies  from  1976  to  present. 

15.9.2  Initial  Impact 

Early  data  was  significant  because  it  provided  initial  feedback  on  how  well  the 
psychopharmacologic  regulations  and  their  implementation  guidelines  were  working. 
Shortly  after  October  1990  anecdotal  information  about  the  impact  of  OBRA  '87  on 
psycho-pharmacologic  drugs  began  to  trickle  in.  This  early  information  indicated  that 
orders  for  antipsychotic  drugs  were  being  discontinued,  and  those  residents  who  remained 
on  these  drugs  were  having  average  daily  doses  reduced.  Although  significant  leaders  in 
geropsychiatry  and  geriatrics  were  involved  in  the  development  of  the  guidelines,  there 
was  no  assurance  that  regulations  and  guidelines  would  bring  about  the  results  hoped  for 
One  of  the  principal  concerns  was  the  discontinuation  of  medications  in  persons  who  had  a 


The  MDS,  which  is  part  of  the  Resident  Assessment  Instrument  and  is  required  by  OBRA  "87,  includes  an 
assessment  and  description  of  the  resident's  physical  and  mental  functional  status    It  is  performed  at  the  time 
of  admission,  quarterly,  and  when  any  significant  change  takes  place.  This  data  was  taken  from  an  upgrade  of 
the  data  set  called  MDS  Plus. 
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legitimate  need  for  these  medications.  Another  concern  was  a  shift  into  drug  categories 
that  would  be  more  toxic  for  nursing  home  residents  (e.g.  barbiturates).  Initial  positive 
State  and  local  outcome  was  important  so  others  could  learn  from  the  experience  and  be 
reassured  that  the  changes  required  were  reasonable.   All  the  data  in  this  section  is 
published  except  for  the  Medicaid  data  from  Wisconsin  described  in  the  following  section. 

15.9.2.1  Oshkosh,  Wisconsin 

The  first  study  on  the  impact  of  OBRA  '87  was  published  in  September  1990  (one  month 
prior  to  the  eventual  effective  date  of  OBRA  '87)  and  it  was  written  by  a  pharmacist  and  a 
nurse.441   It  was  a  study  of  16  residents  who  were  using  antipsychotic  medications. 
Gradual  dose  reductions  and  careful  monitoring  of  specific  targeted  behaviors  resulted  in 
the  complete  discontinuation  of  the  antipsychotic  medication  in  13  of  these  residents.  The 
study  was  conducted  from  February  1  through  August  31,  1989,  and  it  concluded  that: 
"All  of  the  residents  removed  from  the  antipsychotic  agents  positively  affected  their 
activities  of  daily  living  and  improved  their  sociability."  This  early  study,  even  though  on  a 
small  group  of  residents,  was  encouraging  because  it  provided  some  validation  for 
HCFA's  policy  which  held  that  psychopharmacologic  medications  were  often  not 
necessary  for  elderly  nursing  home  residents,  and  that  discontinuation  or  dose  reduction  of 
these  medications  would  improve  the  residents  functional  status 

15.9.2.2  Maryland 

The  2707  nursing  home  residents  in  this  study  had  a  36  percent  decrease  in  antipsychotic 
medications,  no  change  in  sedative/hypnotic  medications,  and  a  small  increase  in 
antidepressant  medications  in  the  period  from  July  to  December  1990.  There  were  also 
substantial  reductions  in  the  use  physical  restraint,  and  there  was  no  increase  in  the  use  of 
barbiturates.442 

15.9.2.3  Georgia 

The  9500  residents  in  this  study  experienced  a  40  percent  reduction  in  use  of  all 
psychopharmacologic  medications,  and  a  38  percent  reduction  in  the  use  of  antipsychotic 
medications  from  January  to  December  of  1990.  The  authors  also  reported  functional 
improvements  in  residents  after  this  change  in  psychopharmacologic  medication  use.  443 


Katies,  R.F.,  and  Munich,  M.  "'Effectiveness  of  a  Behavior  Modification  Medication  Monitoring  System."  The 
Consultant  Pharmacist;  Vol.  5,  No.  9,  September  1990. 

Rovner,  B.W.,  Edleman,  B.A.,  Cox,  M  P.,  and  Shmuely,  Y.  "The  Impact  of  Antipsychotic  Drug  Regulations  on 
Psvchotropic  Prescribing  Practices  in  Nursing  Homes."  American  Journal  of  Psychiatry:  149: 10,  October 
1 992,  p  1390-1392. 

Neel,  A.B.,  Pittman,  J.C.,  Marasco,  R.A.,  and  Trimmer,  B.K.  "Psychoactive  Drug  Use  in  Georgia  Nursing 
Homes:  Effects  of  Aggressive  Intervention  ."  The  Consultant  Pharmacist:  8(3),  245-248.  1993. 
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15.9.2.4  Wisconsin  (unpublished) 

Among  30,000  Medicaid  nursing  home  residents  in  Wisconsin  there  was  a  21  percent 
reduction  in  antipsychotic  medication  use,  a  0.9  percent  increase  in  antianxiety  medication 
use,  a  60  percent  decrease  in  hypnotic  medications  use,  and  a  31.5  percent  increase  in  the 
use  of  antidepressant  medications.  This  change  occurred  between  October  1986  and 
September  1992. 444 

15.9.2.5  Minnesota 

This  study  showed  a  14  percent  decrease  in  the  use  of  antipsychotic  medications,  a  9 
percent  increase  in  antianxiety  medication  use,  and  a  14  percent  increase  in  antidepressant 
medications.  This  study  covered  the  period  from  October  1,  1987  through  September  30 
1991—  three  years  before  OBRA  '87  was  enacted  and  one  year  after  This  paper  included 
the  following  statement,  "Declines  in  the  rates  of  antipsychotic  drug  use  appear  to  be 
associated  with  anticipation  of  the  regulations  the  year  before,  and  as  the  result  of  the 
regulations  the  year  after  October  1990  implementation.  A  hypothesized  medication  shift 
to  benzodiazepine445  drugs  was  not  observed."446 

15.9.2.6  Tennessee 

During  the  period  between  April  1,  1989  and  September  30,  1991,  the 
psychopharmacologic  medications  of  70  percent  of  nursing  home  residents  enrolled  in  the 
Tennessee  Medicaid  were  examined.  There  was  a  26.7  percent  decline  in  antipsychotic 
medication  use  in  this  time  period,  and  no  change  in  the  use  of  all  other 
psychopharmacologic  medications.  The  authors  made  the  following  statement,  "Thus, 
the  most  probable  explanation  of  the  study  findings  is  that  OBRA  '87,  unlike  prior 
regulatory  efforts  by  HCFA,  led  to  a  substantial  reduction  in  nursing  home  antipsychotic 
drug  use."447 


Unpublished  Wisconsin  Data  from  the  Center  for  Health  Systems  Research  and  Analysis,  University  of 
Wisconsin.  Mr.  Theodore  Collins. 

Benzodiazepine  is  a  chemical  term  for  a  class  of  antianxiety  medications  which  include  drugs  such  as  Valium, 
Librium,  Ativan.  Dalmane,  Restonl  and  others.  Long-acting  benzodiazepine  medications  are  likelv  to  cause 
falls,  especially  in  the  elderly. 

Garrard,  J.,  Chen,  V.,  and  Dovvd,  B.  "The  Impact  of  the  1987  Federal  Regulations  on  the  Use  of  Psychotropic 
Drugs  in  Minnesota  Nursing  Homes."  American  Journal  of  Public  Health.  June  1995,  85,  p  771-776. 

Shorr,  R.I.,  Fought,  R.L.,  and  Ray,  W  A.  "Changes  in  Antipsychotic  Drug  Use  in  Nursing  Homes  During 
Implementation  of  the  OBRA  '87  Regulations  "JAMA,  February  1,  1994;  Vol.  271,  No.  5,  p  358-362. 
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15.9.3  Continuing  Impact  (unpublished  MDS  Plus  Data) 


15. 9. 3.  J     Reduction  in  Drug  Orders 

This  unpublished  data  illustrate  the  continued  impact  of  OBRA  '87  and  confirms  trends 
taken  from  other  time  periods  in  different  parts  of  the  country.  The  data  are  taken 
primarily  from  the  period  1992  through  1995  in  the  following  MDS  Plus  States.  South 
Dakota,  Kansas,  Mississippi,  and  Maine.  These  States  showed  similar  trends  to  those  of 
the  other  studies  presented  although  the  data  show  that  these  trends  occurred  later  in  the 
post-OBRA  '87  period.   The  data  show  decreasing  use  of  antipsychotic  and  hypnotic 
medications,  and  a  clear  trend  of  increased  use  of  antidepressant  medication.448  This  data 
is  illustrated  in  graphs  one  through  four 


Unpublished  MDS-Plus  data  from  the  Center  for  Health  Systems  Research  and  Analysis;  University  of 
Wisconsin  ,  Mr.  Theodore  Collins. 
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GRAPH  ONE 


Percent  of  LTCF  Residents  Utilizing 
Psychopharmacologic  Medications  in  South  Dakota 
1991  Through  1996 
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□  Antipsychotic  ■  Antidepressant  □  Antianxiety  ■  Hypnotic 


Source:  MDS  Plus  Data  CHSRA.  University  of  Wisconsin 
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GRAPH  TWO 

Percent  of  LTCF  Residents  Utilizing 
Psychophanracologic  Medications  in  Maine  1992 
Through  1995 
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□  Antipsychotic  ■Antidepressant  □  Antianxiety  ■  Hypnotic 


Source:  MDS  Plus  Data.  CHSRA  University  of  Wisconsin 
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□  At'psydxtic  ■  Alidepressart  □  Atiarwety  ■  Hypnotic 
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75. 9. 3. 2  Reduction  in  A  verage  Daily  Dose 

All  the  other  data  through  out  this  report  describes  the  number  of  medication  orders  that 
were  discontinued.  In  addition,  many  facilities  had  residents  who  continued  to  require 
psychopharmacologic  medication,  but  were  able  to  be  maintained  on  lower  doses  to  avoid 
the  risk  of  side  effects.  There  is  evidence  of  this  circumstance  in  the  data  from  the  MDS 
Plus  States  In  the  combined  experience  of  Kansas,  South  Dakota,  Mississippi,  and 
Maine  the  average  dose  of  antipsychotic  medication  (measured  in  chlorpromazine 
equivalents)  decreased  by  4  percent   In  these  same  States  the  average  dose  of  antianxiety 
medication  (measured  in  lorazepam  equivalents)  decreased  by  2  percent.  The  average 
dose  of  antidepressants  (measured  in  nortriptyline  equivalents)  increased  by  24  percent 
While  some  of  these  States  experienced  slight  increases  in  antipsychotic  and  antianxiety 
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GRAPH  FOUR 

Percent  of  LTCF  Residents  Utilizing 
Psychopharmacologic  Medications  in  Kansas 
1992  thru  1996 
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□  Antipsychotic  ■  Antidepressant  □  Antianxiety  ■Hypnotic 


Source:  MDS  Plus  Data,  CHSRA,  University  of  Wisconsin 

dose  levels  the  overall  trend  was  toward  lower  doses  for  these  medications  and  higher 
doses  for  antidepressant  medications.  This  data  is  taken  from  the  from  the  years  1992 
through  1995  and  may  have  missed  the  greater  reductions  in  doses  at  the  beginning  of 
implementation  of  OBRA  '87  in  1990  and  1991.    No  dose  data  was  available  for 
hypnotic  medications. 

15.9.4  Current  Trends  (unpublished) 

These  unpublished  data  are  taken  from  the  HCFA  Online  Survey  Certification  and 
Reporting  (OSCAR)  Data  base  for  the  period  from  August  1995  to  May  1997.  This  data 
base  is  important  because  it  covers  every  facility  in  the  U.S.  and  confirms  trends  taken 
from  earlier  studies  of  smaller  data  bases  that  included  States  and  portions  of  States  The 
same  trends  described  in  the  initial  and  continuing  impact  discussions  were  apparent  at 
the  national  level  except  that  the  OSCAR  data  base  illustrates  that  utilization  appears  to 
be  stabilizing  after  seven  years  of  OBRA  '87  regulations.  Antipsychotic  and  antianxiety 
medications  appear  to  be  stabilizing  at  about  15  percent.  Hypnotic  drug  use  appears  to 
be  stabilized  at  about  7  percent.  Antidepressant  drug  use  has  climbed  to  about  25  percent 
and  may  not  be  stabilizing.   These  trends  are  illustrated  on  Graph  5. 
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GRAPH  FIVE 

Percent  of  LTCF  Residents  Utilizing 
Psychopharmacologic  Medications  in  the  United 
Stales  Aug.  1995  Through  May  1997 
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Source:  OSCAR  Data:  Health  Care  Financing  Administration 
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15.10  Comparison  of  Pre  and  Post  OBRA  '87  Utilization  of  Psychopharmacologic 
Medications449 

15.10.1  Introduction 

In  order  to  evaluate  the  overall  national  impact  of  OBRA  '87,  HCFA  examined  data  from  the  pre 
and  post  OBRA  '87  periods. 

The  pre  OBRA  '87  time  frame  included:  (1)  a  published  study  conducted  in  1974  by  the  DHEW 
of  physician  prescribing  patterns  in  U.S.  nursing  homes;  and  (2)  the  published  literature  on  this 
subject  from  1976  through  1990.  The  post  OBRA  '87  time  frame  included:  (1)  the  published 
literature  from  1991  through  1993,  and  (2)  1997  data  from  the  HCFA  OSCAR  Data  Base  on 
psychopharmacologic  medications. 

The  following  sections  present  the  results  of  this  comparison.  Appendix  I  contains  charts  1 
through  3  describing  the  literature  from  which  this  analysis  was  conducted  including  the 
references. 

15.10.2  Antipsychotic  Drugs 

Table  One  below  presents  the  data  for  antipsychotic  medications.  Antipsychotic  medication 
decreased  from  33.65  percent  before  OBRA  '87  to  16.05  percent  after  OBRA  '87.  This 
represents  a  17.6  percent  decrease  in  terms  of  all  residents  and  a  52.3  percent  decrease  in  the 
group  of  residents  taking  antipsychotic  medications.  Despite  serious  side  effects  associated  with 
these  medications  and  extensive  professional  dissemination  of  information  regarding  not  only 
these  side  effects  but  the  potential  misuse  and  overuse  of  antipsychotic  medication  with  nursing 
home  residents  in  general,  comparison  of  1974  and  1976-1990  data  (34.63  percent  v.  33.65 
percent)  shows  little  systemic  change  until  after  the  implementation  of  OBRA  '87.  Support  for 
this  conclusion  is  further  provided  by  an  analysis  comparing  1974-1983  and  1984-1990  data  (not 
shown)  which  also  showed  little  change  (35.5  percent  v.  33.4  percent)  prior  to  the  implementation 
of  OBRA  '87 


Because  no  continuous  national  data  base  is  available  to  historically  analyze  medic ition  trends  over  time  in 
nursing  homes  and  in  order  to  determine  the  effect  of  OBRA  regulations,  data  in  the  Tables  in  this  section  is 
presented  for  the  years  1 974,  1 976- 1 990,  1 99 1  - 1 993.  and  1 997.  The  first  period  ( 1 974)  was  selected  because 
this  was  the  year  the  Department  of  Health.  Education,  and  Welfare  conducted  an  in-depth  national  survey  of 
medication  use  in  nursing  homes.  Little,  if  any,  national  data  exists  before  this  dale.  The  final  period  (1997) 
was  selected  because  OSCAR  data  is  available  for  this  most  proximal  tune.  The  two  middle  periods  (1976- 
1990  and  1991-1993)  were  selected  because  individual  studies  published  in  the  professional  literature  were 
available  to  form  a  substantial  data  base  before  and  after  the  effective  date  of  OBRA  '87  in  October,  1990. 
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15.10.3  Antidepressant  Drugs 


Table  Two  below  presents  data  for  antidepressant  medications.  Antidepressant  medication 
increased  from  12.64  percent  before  OBRA  '87  to  24.90  percent450  after  OBRA  '87.  This 
represents  a  12.3  percent  increase  in  terms  of  all  residents  and  a  97.0  percent  increase  in  the 
group  of  residents  taking  antidepressant  medications.  It  is  important  to  note  that  HCFA  has 
supported  the  identification  and  treatment  of  depression  in  residents  of  nursing  homes  from  the 
beginning  of  the  implementation  of  OBRA  '87.  Comparison  of  1974  data  to  1976-1990  data 
(6.97  percent  v.  12.64  percent)  indicates  some  increased  antidepressant  use  occurred  before 
OBRA  '87  regulations  were  implemented  An  analysis  (not  shown)  of  antidepressant  data  for 
1976-1983  compared  to  1984-1990  (7.62  percent  v.  13.05  percent)  provides  evidence  this  change 
began  to  occur  in  the  mid-to-late  1980s  when  newer  safer  antidepressants  (e  g.,  fluoxetine  or 
Prozac)  were  being  introduced  into  the  market.  The  mid-to-late  1980s  was  also  the  period  when 
concerns  about  depression  in  nursing  home  residents  emerged.  The  data  show  the  use  of 
antidepressant  medication  has  continued  to  increase  after  OBRA  '87. 451 

15.10.4  Antianxiety  Drugs 

Table  Three  below  presents  data  for  antianxiety  medication.  Antianxiety  medication  increased 
slightly  from  10.62  percent  before  OBRA  '87  to  14.29  percent  after  OBRA  '87.  This  represents 
a  3  .7  percent  increase  in  terms  of  all  residents  and  a  34.6  percent  increase  in  the  group  of 
residents  who  were  taking  antianxiety  medication.  If  1997  use  is  compared  to  1974  use, 
antianxiety  medication  use  decreased  slightly  from  16.84  percent  to  14.29  percent  (representing  a 
marginal  decrease  of  2.6  percent  of  all  residents  and  a  15.1  percent  decrease  within  the  antianxiety 
group).  Comparison  of  1974,  1976-1990,  and  1997  data  (16.84  percent  v.  10.62  percent  v.  14.29 
percent)  suggests  a  decrease  in  anxiety  before  OBRA  '87  implementation  which  rebounded 
slightly  after  OBRA  '87  implementation.  However,  the  10.62  percent  antianxiety  medication 
figure  used  for  the  1976-1990  time  period  may  be  too  low  because  one  large  State  survey  which 


The  appropriateness  of  this  level  of  utilization  (24.9  percent)  of  antidepressant  medication  in  nursing  homes 
might  be  questioned;  however,  this  level  of  utilization  is  consistent  with  research  on  the  prevalence  rates  for 
depression  in  nursing  homes.  In  a  1991  study  (Rovner,  B.W.,  German,  P  S  ,  Brant,  L.J.,  Clark,  R.,  Burton,  L, 
and  Folstein,  M.F.  "Depression  and  Mortality  in  Nursing  Homes."  JAMA.  Feb  2".  1991.  Vol.  265.  No.  8.), 
psychiatrists  examined  454  consecutiv  e  admissions  to  nursing  homes  and  follow  ed  them  for  one  year.  Of  the 
454  admissions,  12.6  percent  had  a  major  depressive  disorder,  and  18.1  percent  had  depressive  symptoms.  All 
of  these  residents  (12.6  percent  +18.1  percent  =  30.7  percent)  would  be  appropriately  treated  with 
antidepressant  medications. 

It  should  be  noted  that  the  continued  increase  in  the  use  of  antidepressants  in  nursing  homes  could  be  a  result  of 
several  factors  One  is  the  mcreased  educational  and  professional  literature  on  the  recognition  and  treatment  of 
depression  in  nursing  home  residents.  Another  is  the  introduction  of  additional  Selective  Serotonin  Reuptake 
Inhibitors  (SSRFs)  similar  to  Prozac  such  as  Paxil,  and  Zoloft.  Finally,  it  could  have  been  the  result  of  HCFA 
policy  on  this  subject.   In  all  likelihood  it  was  a  combination  of  all  these  factors 
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contributed  a  substantial  number  of  residents  to  the  data  base  did  not  include  diazepam  (Valium) 
due  to  non-reimbursement.  Recomputation  of  the  1976-1990  figure  without  this  study  results  in 
antianxiety  medication  use  of  13. 1  percent.  Overall,  the  data  indicates  a  stable  or  neutral  trend 

15.10.5  Hypnotic  Drugs 

Table  Four  below  presents  data  for  hypnotic  medications.  Hypnotic  medication  decreased  from 

17.01  percent  of  residents  before  OBRA"87  to  6.83  percent  after  OBRA  '87.  This  represents  a 

10.2  percent  decrease  in  terms  of  all  residents  and  a  59.8  percent  decrease  in  the  group  of 
residents  taking  hypnotic  medications.  If  1997  is  compared  to  1974,  hypnotic  use  decreased  from 
37.47  percent  to  6.83  percent  (representing  a  30.6  percent  decrease  of  all  residents  and  an  81  8 
percent  decrease  within  the  hypnotic  group).  This  larger  decrease  cannot  be  entirely  attributed  to 
OBRA  '87  because  comparison  of  1974  and  1976-1990  data  (37.47  percent  v.  17  01  percent)452 
suggests  that  some  change  had  occurred  before  OBRA  '87. 

15.10.6  Summary  Table 

Table  Five  below  presents  a  summary  of  use  of  all  psychopharmacologic  medication  use.  Overall, 
OBRA  '87  has  had  a  pronounced  impact  upon  antipsychotic  medication  use  and  has  contributed 
to  a  decreased  use  of  hypnotic  medication  use  in  nursing  homes.  The  decrease  has  not  been 
accompanied  by  any  significant  increase  in  antianxiety  medication  use.  While  antianxiety 
medication  use  has  increased  slightly  after  OBRA  '87,  this  increase  is  not  significant  and  may  be 
partially  accounted  for  by  the  methodology  of  the  studies  analyzed.  OBRA  '87  has  contributed  to 
increased  antidepressant  medication  use  by  stressing  and  identifying  in  its  surveyor  training  and 
interpretive  guidelines  the  need  to  recognize  and  treat  depression  in  nursing  home  residents.  The 
explicit  goal  of  the  OBRA  '87  psychopharmacologic  medication  regulations  was  to  achieve  this 
type  of  outcome.  The  rationale  for  this  decision  was  not  spurious;  rather,  it  was  based  upon 
literature  studies  and  professional  opinion  which  indicated:  1)  depression  in  nursing  home 
residents  was  an  overlooked  problem  of  public  health  concern,  and  2)  antipsychotic,  and  hypnotic 
medications  were  misused  and  overused  in  this  vulnerable  population. 


The  17.01  percent  figure  used  for  1 976- 1 990  may  actually  be  too  low  because  one  large  State  survey  (which 
contributed  the  majority  of  residents  to  the  data  base)  did  not  include  chloial  hydrate  due  to  non- 
reimbursement. Recomputation  of  the  1976-1990  figure  without  this  study  results  in  hypnotic  use  at  30. 16 
percent.  Support  for  a  higher  rate  for  comparison  purposes  is  provided  by  an  analysis  of  data  for  1 984- 1 990 
(omitting  the  aforementioned  study  because  it  occurred  in  1984)  which  resulted  in  hypnotic  use  at  27.25 
percent.  If  either  of  these  numbers  (30. 16  percent  or  27.25  percent)  had  been  used,  a  much  greater  decrease  in 
hypnotic  use  would  have  been  shown. 
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15.11   Functional  Status 


A  critical  question  relative  to  reducing  the  use  of  antipsychotic  and  hypnotic  medications  and 
increasing  the  use  of  antidepressant  medication  relates  to  the  functional  status  of  nursing  home 
residents.  Functional  status  refers  to  the  ability  to  dress,  bathe,  talk,  walk,  think,  eat,  and  perform 
activities  in  a  number  of  other  quality  of  life  domains.  Did  the  shift  in  psychopharmacologic 
medication  prescribing  practices,  brought  about  largely  by  OBRA  '87  regulations,  enhance 
functional  status  of  nursing  home  residents9 

Individual  studies  support  the  conclusion  that  the  shifts  in  psychopharmacologic  medication  use 
enhanced  functional  status  or,  at  the  very  least,  did  not  cause  a  deterioration  of  functional  status. 
This  latter  point  is  especially  important  because  some  people  feared  that  the  psychopharmacologic 
medication  concepts  emphasized  by  OBRA  '87  regulations  would  lead  to  increased  behavior 
problems  and  a  deterioration  of  functional  status. 

•  Wisconsin  (unpublished)  A  study  by  Kalies  and  Muhich  453  concluded,  "All  the  residents 
removed  from  the  antipsychotic  agents  positively  affected  their  activities  of  daily  living  and 
improved  sociability." 

•  A  study  by  Neel454reported  that  nursing  home  residents  whose  antipsychotic  or 
psychopharmacologic  medications  were  discontinued  or  decreased  demonstrated  a  number  of 
improvements,  including  "increased  self-performance  of  activities  of  ^aily  living,"  "increased 
participation  in  facility  activity  programs,"  "increased  activities  with  family  members,"  and 
"increased  overall  independence." 

•  In  a  study  by  Avorn,455  the  results  of  a  psychopharmacologic  medication  reduction  program  in 
six  nursing  homes  were  compared  to  a  control  group  of  nursing  homes.  A  number  of 
functional  status,  behavior  problem,  and  staff  distress  measures  were  used.  The  participating 
nursing  homes  significantly  reduced  psychopharmacologic  medication  compared  to  the 
control  group.  In  terms  of  the  outcome  measures,  the  study  concluded,  "Such  reduction  in 
drug  use  does  not  appear  to  result  in  more  disruptive  behavior  or  greater  dysfunction  among 
the  residents  or  in  increased  levels  of  distress  among  staff  members." 


Kalies  and  Muhich,  1990. 

Neel,  A.B.,  Pittman,  J.C.,  Marasco,  R.A.,  and  Trimmer,  B.K.  ""Psychoactive  Drug  Use  in  Georgia  Nursing 
Homes:  Effects  of  Aggressive  Intervention."  The  Consultant  Pharmacist.  8(3)  245-248.  1993 

Avom.  J.,  Soumerai,  S  B.,  Everitt,  D.E.,  Ross-Degnan,  D.,  Beers,  M.  H.,  and  Sherman,  D.  'A  Randomized 
Trial  of  a  Program  to  Reduce  Use  of  Psychoactive  Drugs  in  Nursing  Homes."  Sew  England  of  Journal  of 
Medicine;  July  16,  1992,  Vol.  327  No.  3,  p  168-173. 
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•  In  a  study  by  Salzman,456  two  groups  of  nursing  home  residents  were  studied.  The  first  were 
gradually  withdrawn  from  benzodiazepine  medications  (e.g.,  Valium,  Librium,  Ativan, 
Restoril,  Dalmane).  The  second  group  acted  as  a  control  group.  Objective  and  subjective 
measures  of  memory  and  cognitive  function  showed  significant  improvement  in  the  group  that 
discontinued  benzodiazepine  medications. 

•  In  a  study  by  Schultz  and  Gambert,457  elderly  residents  of  a  dementia  unit  either  had  their 
psychopharmacologic  medication  discontinued  or  reduced.  Residents'  mental  function, 
emotional  status,  and  activities  of  daily  living  were  assessed  using  a  standardized  instrument 
The  study  concluded  in  regard  to  these  three  measures,  "Significant  improvements  were  noted 
at  both  4  and  12  month  follow-up  evaluations  as  compared  to  pre-unit  scores  (p<0.05)." 

•  In  a  study  by  Thapa,458  activities  of  daily  living,  cognitive  (mental)  status,  and  problem 
behaviors  were  measured  using  standardized  objective  instruments  for  nursing  home  residents 
before  and  after  an  antipsychotic  medication  reduction  program  was  initiated.  The  residents 
who  had  antipsychotic  medication  discontinued  showed  no  deterioration  in  any  of  these 
measures.  In  addition,  disorientation  and  withdrawn  depression  variables  significantly 
improved.  The  study  noted,  "Both  regulatory  changes  (OBRA  '87)  and  an  educational 
program  motivated  care  providers  in  the  12  community  nursing  homes  participating  in  this 
study  to  decrease  use  of  antipsychotic  medications  for  management  of  behavior  problems." 

•  In  a  study  by  Fitz  and  Mallya,459  a  measure  of  behavior  status  was  developed  based  on  the 
amount  of  restraint  use,  incident  reports,  and  PRN  (use  as  needed)  medication  use  to  evaluate 
nursing  home  residents  who  were  participating  in  a  comprehensive  psychogeriatric 
rehabilitation  program.  Residents  whose  psychopharmacologic  medications  decreased  had 
lower  scores  than  residents  whose  medications  had  not  decreased.  The  study  concluded, 
"Reduced  use  of  psychotropics  was  not  associated  with  higher  levels  of  behavior  problems. " 


Salzman,  C,  Fisher,  J.,  Nobel,  K.,  Glassman,  R.,  Wolfson,  A.,  and  Kelley,  M.  "Cognitive  Improvement 
Following  Benzodiazepine  Discontinuation  in  Elderly  Nursing  Home  Residents."  International  Journal  of 
Geriatric  Psychiatry,  Vol  7,  89-93.  1992. 

Schultz,  B.M.,  and  Gambert,  S  R.  "Minimizing  the  Use  of  Psychoactive  Medications  in  the  Institutional 
Elderly y" Clinical  Gerontologist,  11,80-83.  1991. 

Thapa,  P.B.,  Meador,  K.G.,  Gideon,  P.,  Fought,  R.L.,  and  Ray,  W.A.  "Effects  of  Antipsychotic  Withdraw  al  in 
Elderly  Nursing  Home  Residents."  JAGS  42,  280-286.  1 994' 

Fitz,  D.,  and  Mallya,  A.  "Behavioral  reactions  to  psychotropic  medication  changes  for  nursing  home  residents 
receiving  psychogeriatric  programming."  Journal  of  Applied  Gerontology,  9,  194-210.  1990. 
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•    In  a  study  by  Ray,460  an  educational  program  to  reduce  antipsychotic  medication  as  a  result  of 
OBRA  '87  was  implemented  in  one  group  of  nursing  homes  but  not  in  a  control  group. 
Behaviors  such  as  aggression,  uncooperativeness,  agitation,  and  sleep  problems  were 
measured  using  a  standardized  objective  instrument.  The  educational  program  nursing  homes 
reduced  antipsychotic  medications  by  72  percent.  The  study  concluded,  "There  was  no 
increase  in  the  frequency  of  behavior  problems,  the  primary  reason  for  use  of  antipsychotics  in 
this  population,  even  among  the  group  for  whom  antipsychotic  use  was  successfully 
discontinued.'1 

There  are  no  published  studies  using  national  data  which  address  the  issue  of  functional  status 
There  is,  however,  a  consensus  (as  demonstrated  by  the  foregoing  literature)  that  nursing  home 
residents  are  at  less  risk  and  healthier  as  a  result  of  decreased  reliance  on  psychopharmacologic 
medications  and  coinciding  efforts  to  ensure  that  only  those  residents  who  truly  require  and 
benefit  from  these  medications  receive  them.  This  is  particularly  true  of  the  antipsychotic  and 
hypnotic  drug  categories. 

15.12  Discussion 

Table  Five  shows  extremely  positive  trends  in  the  use  of  psychopharmacologic  medications  in 
United  States  nursing  homes.  Less  use  of  antipsychotic461  and  hypnotic  medications  and  more  use 
of  antidepressant  medication  suggest  that  the  symptoms  of  insomnia  and  agitation,  which  can  be 
indicative  of  depression,  are  less  often  being  inappropriately  treated  with  antipsychotic  and 
hypnotic  medications  and  more  often  being  appropriately  treated  with  antidepressant  medication. 
The  magnitude  and  timing  of  this  trend  data  in  the  use  of  psychopharmacologic  medication 
combined  with  the  results  of  other  studies  which  assessed  the  impact  of  OBRA  '87  strongly 
indicate  that  the  positive  changes  observed  were  primarily  due  to  OBRA  '87  A  number  of 
reports  and  studies  indicate  that  residents  functional  status  (quality  of  life)  has  remained  the  same 
or  has  improved  as  a  result  of  these  trends  in  the  use  of  psychopharmacologic  medications.  Most, 
if  not  all,  studies  and  reports  conclude  that  the  reduction  of  antipsychotic  and  hypnotic 
medications  and  the  increase  of  antidepressant  medications  have  made  nursing  homes  a  safer  and 
healthier  place  for  America's  elderly  and  infirm  citizens 


Ray,  W.A.,  Taylor,  J. A.,  Meador,  K.G..  Lichtenstein.  M.J.,  Griffin.  M.R.,  Foughi.  R..  Adams,  M.L.,  and  Blazer, 
D.G.  "Reducing  antipsychotic  drug  use  in  nursing  homes.  A  controlled  trial  of  provider  education."  Archives  of 
Internal  Medicine,  153,  713-721.  1993. 

It  should  not  be  concluded  that  antipsychotic  medications  are  never  appropriate  to  use  in  elderly  persons 
suffering  from  dementia.  Some  of  these  individuals  do  suffer  from  delusions  and/or  hallucinations.  If  these 
symptoms  are  persistent  and  causing  dysfunction,  low  doses  of  antipsychotic  medication  may  reduce  these 
symptoms  and  restore  function 
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15.12.1 


Historical  Perspective 


In  order  for  misuse  of  psychopharmacologic  medications  to  occur,  a  number  of  conditions  must 
be  present.  These  include:  (1)  a  vulnerable  population,  (2)  inadequate  knowledge  of  the 
symptoms  this  population  is  suffering  with  (especially  if  these  symptoms  are  disruptive  and/or 
unpleasant),  (3)  poor  health  care  financing  for  this  population,  and  (4)  poor  or  absent  oversight  of 
care.  In  the  mid-1950's,  a  vulnerable  population  of  elderly  persons  with  dementia  was  transferred 
from  psychiatric  hospitals  to  an  unsophisticated  nursing  home  industry  which  was  substantially 
ignorant  of  dementia,  its  behavioral  symptoms,  and  the  interventions  necessary  to  treat  these 
symptoms  appropriately  This  industry  had  even  less  knowledge  of  the  more  pronounced  adverse 
effects  of  antipsychotic  medications  which  included  tardive  dyskinesia,  neuroleptic  malignant 
syndrome,  and  extrapyramidal  side  effects.  These  conditions  were  combined  with  a  well 
documented  absence  of  oversight  of  patient  care  in  these  facilities,  and  the  inability  of  processes 
such  as  Drug  Utilization  Review  and  Drug  Regimen  Review  to  compensate  for  that  lack  of 
oversight. 

These  conditions  not  only  occurred  in  the  mid-1950's,  but  persisted  through  the  1970's  and 
1980's.  The  nursing  staff,  not  understanding  the  source  of  the  behavioral  symptoms  of  dementia 
and  how  to  treat  these  symptoms  appropriately,  called  the  physician  for  a  prescription  to  control 
the  resident's  behavioral  disturbance.  Because  antipsychotic  and  hypnotic  medications 
inappropriately  treated  these  symptoms  by  sedating  the  resident,  it  became  expedient  to  write 
these  prescriptions  to  keep  the  resident  quiet.  If  the  physician  wanted  to  conduct  a  thorough 
differential  diagnosis,  he  or  she  was  hampered  by  both  the  limited  knowledge  base  available  at 
that  time  and  inadequate  reimbursement  for  his  or  her  efforts.  The  pharmacist,  lacking  an 
authoritative  source  of  psychopharmacologic  drug  monitoring  or  usage  criteria  (until  OBRA  l87 
regulations  and  guidelines  were  developed),  was  for  the  most  part  unable  to  influence  nursing 
staffs  and  physicians.  As  a  result  this  type  of  professional  practice  became  established.   Given  the 
conditions  in  the  1950's,  these  practices  did  not  necessarily  start  out  as  inappropriate,  but  they 
became  so  as  the  knowledge  of  geriatrics  and  the  care  of  persons  with  dementia  evolved. 

Unfortunately,  as  knowledge  of  dementia,  its  root  causes,  its  symptoms  and  how  to  deal  with 
those  symptoms  evolved,  professional  practice  did  not  change  with  it.  Nursing  homes  remained 
imbedded  in  the  medical  model  practices  and  did  not  keep  up  with  emerging  values  and  evolving 
practices  of  geriatric  medicine.  A  serious  gap  between  emerging  knowledge  and  outdated 
professional  practice  developed.  Many  physicians  specializing  in  geriatrics  observed,  first  hand, 
the  harm  that  this  gap  was  causing  elderly  citizens— significant  morbidity  and  mortality.  Thus, 
after  years  of  public  complaint  and  numerous  Congressional  inquiries,  the  Congress  and  the 
Executive  granted  authority  to  regulate  the  use  of  psychopharmacologic  medications  in  long-term 
care  facilities 
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15.12.2 


The  Importance  of  Regulation.  Did  OBRA  '87  Make  the  Difference? 


As  noted  above,  the  magnitude  and  timing  of  the  trend  data  in  the  use  of  psychopharmacologic 
medications  combined  with  the  results  of  separate  studies  designed  to  assess  OBRA  '87  impact, 
indicate  that  the  positive  changes  observed  were  due  to  OBRA  '87.  This  is  particularly  true  with 
respect  to  the  utilization  of  antipsychotic  and  antidepressant  medications  drug  categories  that 
were  specifically  targeted  in  the  OBRA  '87  regulations  and  guidelines.  This  does  not  mean  that 
other  factors  were  unimportant,  as  will  be  discussed  below.  Indeed,  it  can  be  argued  that  some  of 
these  other  factors,  for  example,  the  evolution  of  published  knowledge  and  practices  of  geriatric 
medicine,  contributed  to  the  social  and  political  process  that  led  to  the  OBRA  '87  statutes, 
regulations,  and  guidelines  in  the  first  place.  These  other  factors,  however,  were  not  in  and  of 
themselves  sufficient  to  change  the  general  pattern  of  inappropriate  use  of  psychopharmacologic 
medications  in  nursing  homes.  Only  with  the  implementation  of  the  OBRA  '87  was  a  dramatic 
change  seen  for  the  better.  Hence,  it  appears  that  regulation  was  at  least  a  necessary  condition  for 
the  improvements  observed.  This  conclusion  is  supported  by  a  1997  survey  of  randomly  selected 
nursing  home  administrators  in  which  77  percent  indicated  that  inappropriate 
psychopharmacologic  medications  had  been  reduced  in  their  facility  in  the  last  two  years.  Thirty- 
eight  percent  (38  percent)  of  these  nursing  home  administrators  said  the  reason  these  medication 
had  been  reduced  was  the  OBRA  '87  regulations.462 

A  key  factor  in  bringing  about  the  changes  in  professional  practice  was  the  development  of 
technical  guidelines  for  psychopharmacologic  medications  use.  These  guidelines  (see  Appendix 
I):  (1)  recognized  the  unique  characteristics  of  aged  persons  with  dementia  and  the 
psychiatric/behavioral  symptoms  caused  by  dementia,  (2)  addressed  the  "usual  dose"  of  these 
medications  for  an  aged  person  suffering  from  dementia,  and  (3)  recommended  the  usual  duration 
of  therapy,  the  monitoring  tools  necessary  to  determine  effectiveness  of  the  therapy,  and  the 
detection  of  side  effects    HCFA  developed  such  guidelines,  with  considerable  input  from 
physicians  and  pharmacists,  for  the  purpose  of  implementing  OBRA  '87.  Once  this  authoritative 
guidance  was  developed,  State  agency  surveyors,  physicians,  nurses,  and  pharmacists  were 
instrumental  in  bringing  about  positive  change  in  nursing  home  utilization  of 
psychopharmacologic  medications. 

However,  regulations  and  guidelines  alone  are  usually  not  sufficient  to  achieve  genuine  and  lasting 
change.  Education  is  also  important.  Historically,  facility  in-service  training  in  and  of  itself  before 
OBRA.  '87  did  not  result  in  overall  systemic  change,  and  studies  in  this  area  produced  mixed 


See  Chapter  20 
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results.  Some  found  positive  psychopharmacologic  medication  change  463  and  some  did  not.464 
One  variable  associated  with  successful  education  was  the  inclusion  of  nursing  staff  and  other 
frontline  care  personnel  in  addition  to  physicians.  Another  variable  (in  addition  to  contemporary 
pharmacologic  medication  information  relative  to  the  aged  person  with  dementia)  was  the 
availability  of  specific  non-pharmacologic  techniques  to  address  the  behavioral  symptoms  of 
dementia  should  they  occur  ,  as  well  as  methods  to  prevent  their  occurrence  in  the  first  place 

The  Vanderbilt  University  School  of  Medicine,  Department  of  Preventive  Care  developed  and 
published  a  manual  describing  such  techniques  after  OBRA  '87  was  implemented  This  manual  is 
entitled, "Managing  Behavioral  Symptoms  in  Nursing  Home  Residents:  A  Manual  for  Nursing 
Home  Staff.1'  It  describes  the  ten  most  common  behavioral  symptoms  encountered  in  nursing 
homes,  discusses  why  these  symptoms  occur,  provides  practical  "down  to  earth"  ways  to  deal 
with  the  behavioral  symptom  if  they  do  occur,  and  teaches  "common  sense"  interventions  staff 
can  do  to  prevent  occurrence.  In  a  study  using  this  manual  to  implement  OBRA  '87 
psychopharmacologic  medication  regulations,  a  59  percent  greater  reduction  in  the  use  of 
antipsychotic  drugs  (with  no  coinciding  increase  in  behavioral  symptoms)  was  achieved  in 
participating  nursing  homes  compared  to  a  control  group  of  nonparticipating  nursing  homes.465 
An  unexpected  positive  by-product  of  the  use  of  this  manual  was  a  3  1  percent  decrease  in  days  of 
physical  restraint  use  in  the  group  of  participating  nursing  homes  compared  to  the  control  group. 
In  June  of  1995,  HCFA  sent  a  copy  of  "Managing  Behavioral  Symptoms  in  Nursing  Home 
Residents"466  and  a  copy  of  the  Archives  of  Internal  Medicine  paper  describing  this  study  to  every 
Medicare  and  Medicaid  certified  Skilled  Nursing  Facility  in  the  United  States.  The  transmittal 
was  signed  by  a  representative  of  HCFA,  the  American  Medical  Directors  Association,  the 
American  Health  Care  Association,  and  the  American  Association  of  Homes  and  Services  for  the 
Aging. 

Efforts  at  in-service  training,  according  to  a  study  which  produced  positive  changes  before  OBRA 
'87,  are  "not  inexpensive."467  It  would  have  been  difficult  to  sustain  in-service  training  efforts 
long  enough  to  change  long  established  and  outdated  nursing  home  medical  model  practices 


Avoraet  al,  1992. 

Ray,  W.A.,  Blazer,  D.G.,  Schaffher,  W.,  and  Federspiel,  C.F.  "  Reducing  .Antipsychotic  Drug  Prescribing  for 
Nursing  Home  Patients:  A  Controlled  Trial  of  the  Effect  of  an  Educational  Visit."  American  Journal  of  Public 
Health;  77(11)  1448-1450.  1987. 

Ray  et  al,  1993. 

There  are  a  number  of  manuals  and  videotapes  designed  to  train  nursing  staff  to  manage  behavioral 
disturbances  without  the  use  of  psychopharmacologic  medications  or  physical  restraints.  See  Appendix  I  for  an 
inventory  of  these  resources. 

Avom  et  al. 
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through  this  option  alone.  HCFA  enforcement  of  regulations  most  likely  created  a  "stimulus  for 
change"  which  allowed  a  "means"  for  change  to  occur  through  the  training  materials  that  HCFA, 
State  survey  agencies,  and  many  professional  associations  were  providing  to  nursing  facilities 
during  this  time   The  Vanderbilt  study  summarized  this  social  phenomenon  best  when  it  stated, 
"Synergy  between  regulation  and  education  may  be  an  effective  method  to  improve  prescribing  of 
antipsychotics  in  nursing  homes."468  This  statement  is  applicable  to  all  psychopharmacologic 
medications  as  well  as  physical  restraints. 

15.12.3  Future  Considerations 

15. 12.3.1  Long  Term  Care  Facilities 

It  should  not  be  concluded  from  this  report  that  the  problem  of  psychopharmacologic  medication 
misuse  in  America's  nursing  homes  is  resolved.  The  behaviors,  habits  and  attitudes  that  created 
the  practices  that  resulted  in  misuse  of  psychopharmacologic  medications  were  present  in  nursing 
homes  for  30  years  or  more.  This  means  that  it  will  take  more  than  the  eight  years  that  OBRA' 
87  has  been  in  effect  to  change  the  practices  of  some  individuals,  particularly  if  these  individuals 
work  in  facilities  that  choose  to  remain  isolated  from  current  knowledge  and  contemporary 
professional  practice  in  geriatric  psychopharmacology. 

75. 12. 3. 2  Board  and  Care  Homes'69 

Reports  of  widespread  use  of  psychopharmacologic  medications  have  already  emerged  in  newer 
care  settings  such  as  board  and  care  homes  where  little  regulatory  oversight  is  in  place.  470 
Hearings  on  "Drug  Abuse  in  America's  Board  And  Care  Homes"  were  conducted  by  the  House 
Select  Committee  on  Aging  in  March  of  1992.  471  These  hearings  were  an  echo  from  the  past  in 
that  this  same  House  committee  held  hearings  in  June  of  1980  on  "Drug  Abuse  in  Nursing 
Homes."  The  same  shift  of  aged  persons  with  dementia  is  occurring  Instead  of  the  shift  being 
from  psychiatric  hospitals  to  nursing  homes  as  it  was  in  the  1950's,  it  is  now  a  shift  from  nursing 


Ray  et  al,  1993. 

This  term  refers  to  the  nonmedical  community-based  residential  setting  that  house  two  or  more  unrelated  adults 
and  provide  some  services  such  as  meals,  medication  supervision  or  reminders,  organized  activities, 
transportation  ,  or  help  with  bathing,  dressing,  and  other  activities  of  daily  living  ( ADLs)  Board  and  Care 
Homes  may  also  be  known  as:  personal  care  homes,  rest  homes,  domiciliary  homes,  residential  care  homes, 
homes  for  the  aged,  and  assisted  living  facilities. 

Avornetal,  1992. 

Hearing  by  the  House  Select  Committee  on  Aging  and  its  Subcommittee  on  Health  and  Long-Term  Care  On: 
"Drug  Abuse  in  America's  Board  and  Care  Homes:  Failure  Public  Policv.  Fridav  March  1992,  Washington, 
DC. 
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homes  to  board  and  care  homes.  The  same  sociological  phenomenon,  as  with  the  nursing  homes, 
is  occurring  in  that  a  vulnerable  population  is  being  shifted  to  a  less  expensive  care  setting, 
staffed  by  persons  with  little  or  no  knowledge  of  dementia  and  the  techniques  and  appropriate 
psychopharmacologic  medication  used  to  treat  its  symptoms,  and  there  is  little  or  no  over-sight 
of  the  care  provided.472  This  evolving  public  health  problem  in  board  and  care  homes  may  still 
be  addressed  through  the  knowledge  gained  from  the  nursing  home  experience.  If  health  care 
professionals  (e.g.,  physicians,  nurses,  and  pharmacists)  are  proactive  and  apply  current 
knowledge  and  OBRA  '87  standards  to  the  board  and  care  setting,  the  nursing  home  experience 
will  not  have  to  be  repeated  and  considerable  human  suffering  will  be  avoided. 


Spore.  D.  Mor.  V.,  Hins,  J.,  Larrat,  E.P.,  and  Hawes,  C.  "Psychotropic  Use  Among  Older  Residents  of  Board 
and  Care  Facilities."  Journal  of  the  American  Geriatrics  Society;  43:  1403-1409,  1995. 
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16.0     STAKEHOLDER  PERCEPTIONS  OF  HOW  THE  CURRENT  SYSTEM  IS 
WORKING  IN  PRACTICE 


This  section  of  the  report  discusses  the  perceptions  of  nursing  home  administrators,  ombudsmen, 
consumer  advocates,  residents,  family  members,  State  surveyors,  nursing  home  personnel,  and 
former  HCFA  administrator  Bruce  Vladeck.  Before  launching  into  the  results  of  the  surveys  and 
listenings  sessions,  however,  several  cautionary  notes  are  in  order 

The  methods  and  purposes  for  gathering  feedback  from  these  parties  differed.  The  nursing  home 
administrators'  survey  conducted  in  August  1997  was  created  specifically  for  inclusion  in  this 
report;  therefore  the  survey  asked  for  opinions  tailored  to  the  report's  topics  In  addition  to 
polling  the  administrators  about  their  views  on  deeming  and  the  current  survey  and  enforcement 
processes,  the  administrators'  survey  focused  on  statistical  analyses,  such  as:  the  possible 
relationships  between  certain  facility  behaviors  and  opinions  and  facility  characteristics;  and  the 
connection  between  facility  changes  and  enforcement  actions.  To  perform  these  analyses,  the 
survey  utilized  structured,  closed-ended  questions  (requiring  a  yes/no  response  or  a  ranking  of 
preferences).  Accordingly,  the  feedback  garnered  from  the  administrators'  survey  is  much  more 
limited  in  scope  than  that  obtained  from  the  listening  sessions  conducted  in  the  summer  of  1996 
and  the  less  statistically-focused  informal  survey  of  field  ombudsmen  from  across  the  nation 
conducted  in  April  1997.  While  this  administrators'  survey  was  not  designed  to  elicit  the  more 
nuanced,  qualitative  information  that  is  typical  of  less  structured,  open-ended  interviews,  a  more 
qualitative  approach  was  used  in  a  modified  ethnographic  effort  conducted  with  key  informants 
from  20  facilities.  Half  of  the  interviews  were  conducted  face-to-face,  on-site  at  the  facilities. 
However,  since  the  emphasis  in  that  substudy  was  on  the  effectiveness  of  Plans  of  Correction 
rather  than  on  the  survey  process  and  enforcement  system  in  general,  the  results  are  described  in 
Chapter  20 

The  summer  of  1996  listening  sessions  were  conducted  to  listen  and  learn  from  consumers, 
providers,  professionals,  States,  and  other  interested  persons  about  their  experiences  with,  and  the 
impact  of,  the  nursing  home  survey,  certification,  and  enforcement  processes.  One-day  sessions 
were  held  in  Seattle,  Chicago,  and  Atlanta. 

The  ombudsmen  survey  conducted  in  April  1997  focused  on  different  topics  than  the  later 
administrators'  survey  would.  Originally,  the  ombudsmen  survey  was  not  slated  for  inclusion  in 
this  report.  The  ombudsmen  survey  was  similar  in  purpose  to  the  previous  year's  listening 
sessions;  that  being,  HCFA  wanted  feedback  about  the  impact  of  the  1995  survey  and 
enforcement  changes  and  the  degree  to  which  change  had  successfully  been  introduced  Then- 
HCFA  Administrator  Bruce  Vladeck  expressed  interest  in  hearing  from  field  representatives  who 
might  have  very  specific,  anecdotal  information  about  what  had  been  happening  across  the  nation 
in  nursing  homes  since  the  implementation  of  the  1995  survey  and  enforcement  changes  This 
interest  was  shared  by  HCFA  staff  members  who  had  written  the  new  protocols  and  instructions, 
and  the  survey  was  seen  as  a  useful  tool  for  targeting  which  areas,  if  any.  were  still  problematic; 
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what  was  working  well,  and  what  was  not  Accordingly,  the  informal  ombudsmen  survey  did  not 
ask  about  areas  such  as  deeming,473, 474, 475  but  focused  on  changes  in  the  quality  of  care  and  life 
areas  and  in  facility  behaviors,  impressions  about  enforcement,  general  problems  and  issues  that 
the  ombudsmen  were  currently  working  on,  and  suggestions  or  comments  they  might  have. 


Certainly,  the  ombudsmen  and  stakeholders  other  than  the  nursing  home  administrators  also  have  strong 
opinions  about  deeming.  In  a  1996  article  questioning  the  adequacy  of  private  accreditation  for  protecting  the 
public  from  inadequate  care  in  health  care  facilities  in  general  (including  nursing  homes),  Schlossberg  and 
Jackson  make  a  statement  that  probably  has  many  adherents  in  the  advocacy  realm:  "While  private 
accreditation  may  have  some  merit,  it  can  never  be  an  adequate  substitute  for  objective,  consumer-oriented 
oversight  and  regulation  of  the  health  care  industry."  (p.  7 1 9) 

One  respondent  in  the  ombudsmen  survey  brought  up  deeming  in  the  course  of  offering  general  comments, 
stating,  "Allowing  deemed  status  for  nursing  homes  is  dangerous.  Facilities  can't  even  figure  out  the  basics 
yet." 

See  Chapters  1  and  2,  which  discuss  objections  to  the  deeming  process.  As  the  title  of  this  chapter  notes,  this 
chapter  will  discuss  perceptions  of  how  the  current  system  is  working  rather  than  debate  deeming  and  its  merits 
and/or  shortcomings.  One  of  the  questions  of  the  phone  survey  for  the  nursing  home  administrators  did  ask 
whether  they  favored  the  deemed-status  option,  which,  for  the  sake  of  reporting  the  survey  as  a  whole,  has  been 
included  in  this  portion  of  the  report  when  perhaps  it  would  be  better  placed  elsewhere.  To  balance  this,  it  is 
worthwhile  to  reiterate  that  the  advocates  have  long  opposed  deeming.  On  December  14,  1990,  HCFA 
published  HSQ- 1 59-P,  a  proposed  regulation  entitled,  "Medicare  Program:  Granting  and  Withdrawal  of 
Deeming  Authority  to  National  Accreditation  Organizations."  On  February  12,  1 99 1 ,  the  National  Citizens' 
Coalition  for  Nursing  Home  Reform  (NCCNHR)  submitted  comments  on  this  proposed  rule.  While  some  of 
the  comments  in  the  letter  were  directed  toward  specific  provisions  of  that  regulation,  also  detailed  were  more 
general  objections  to  deeming,  including:  the  inappropriateness  of  turning  over  a  protection  function  to  a 
private  agency  that  has  no  enforcement  authority  or  accountability  to  the  public:  the  wasting  of  resources  by 
duplicating  existing  activities  that  must  be  completed  under  State  licensure:  the  failure  of  HCFA  validation 
surveys  in  deemed  hospitals  to  assure  quality  of  care  for  patients  (which  points  to  the  problem  of  oversight  of 
an  accrediting  body);  and  HCFA's  permitting  accrediting  agencies  to  continue  performing  at  substandard  levels 
for  years.  The  letter  also  expressed  support  for  the  concerns  of  the  Association  of  Health  Facility  Survey 
Agencies,  which  in  some  instances  overlapped  with  the  previously  mentioned  points,  but  added:  weakened 
enforcement  caused  by  the  separation  of  enforcement  from  the  survey  process:  and  cost  extending  beyond  the 
existing  arrangements  with  State  agencies.  NCCNHR  also  affirmed  the  concerns  of  the  GAO  that:  differences 
in  JCAHO  standards  and  the  Medicare  standards  make  it  difficult  to  know  whether  an  accredited  hospital  is 
providing  high  quality  care;  and  the  JCAHO  process  for  following  up  on  corrective  actions  taken  by  hospitals 
in  which  problems  have  been  identified  takes  much  longer  than  HCFA  believes  is  appropriate.  While  some  of 
these  issues  may  have  been  resolved  since  then  and  new  ones  may  have  emerged,  there  continue  to  be 
fundamental  objections  to  accrediting  and  a  fear  that  it  would  place  an  already  vulnerable  nursing  home 
population  at  greater  risk.  In  a  recent  meeting  (January  12,  1998)  with  HCFA's  current  administrator,  Nancy- 
Ann  Min  DeParle,  advocates  reiterated  their  opposition  to  deeming. 
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responsiveness  to  remedies  and  enforcement  Facilities  with  higher  proportions  of  Medicaid 
residents  are  more  likely  than  facilities  with  lower  proportions  of  Medicaid  residents  to  be 
responsive  to  remedies  and  enforcement.  Facilities  located  in  the  western  and  mid-western 
regions  were  more  likely  than  eastern  and  southern  nursing  homes  to  take  actions  independently. 

16.1.2  Sample  Characteristics 

A  random  sample  of  720  nursing  home  administrators  was  interviewed  from  a  population 
consisting  of  all  facilities  that  had  1997  OSCAR  reports  available  in  June  1997.  Of  these  720 
completed  interviews,  707  facilities  could  be  linked  to  their  1996  and  1997  OSCAR  reports 
These  707  facilities'  surveys  and  OSCAR  data  are  the  focus  of  this  section 

The  nursing  home  administrators  provided  some  information  in  the  survey  that  can  be  compared 
for  consistency  with  1996  and  1997  OSCAR  records.   The  OSCAR  files  used  in  this  analysis 
have  also  been  matched  to  data  files  provided  by  JCAHO  in  February,  1997  for  the  Comparison 
of  Survey  Results  (detailed  in  Chapter  8)  to  create  a  variable  denoting  whether  a  facility  is 
JCAHO  accredited.  Exhibit  16.1  presents  a  comparison  between  survey  responses  and  OSCAR 
records  for  a  number  of  basic  facility  characteristics  It  is  important  to  note  that  some  of  the 
comparisons  between  1996  OSCAR  records  and  1997  nursing  home  administrators'  responses 
may  not  be  appropriate  because  facility  conditions  may  have  changed  between  1996  and  1997  (i.e. 
a  facility  may  have  changed  its  JCAHO  accreditation  status). 
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Exhibit  16.1       Comparison  of  Administrator  Surv  ey  Responses  and  OSCAR  1996/97 

Data:  Basic  Facility  Characteristics 

Facility  Characteristic  As  Reported 

Percentage  of  Administrator 

in  Administrator  Survey 

Survey  Respondents  Reporting 

Information  Inconsistent  with 

OSCAR  1996/97  and  JCAHO 

Database 

For-Profit  Status 

2.5% 

Not-for-Profit 

11.3% 

Government  Owned 

0% 

Part  of  a  Chain 

19% 

Not  Part  of  a  Chain 

10% 

Hospital  Based 

18% 

Not  Hospital  Based 

.6% 

JCAHO  Accredited 

50% 

Not  JCAHO  Accredited 

.2% 

In  some  cases,  a  large  percentage  of  nursing  home  administrators  gave  responses  that  were 
inconsistent  with  our  other  data  sources.  About  half  of  the  administrators  who  reported  that  they 
were  accredited  by  JCAHO  had  no  record  of  JCAHO  accreditation  in  the  linked  OSCAR/JCAHO 
file.477  The  JCAHO  file  supplied  to  Abt  in  February  1997  contained  a  total  of  1,517  facilities. 
Current  JCAHO  statistics  indicate  that  there  are  a  total  of  1,963  accredited  long-term  care 
facilities  It  is  likely,  therefore,  that  many  of  the  survey  respondents  who  stated  they  are 
accredited  received  their  accreditation  after  February  1997  and  are  not  reflected  in  the  linked  file. 
Similarly,  18  percent  of  administrators  who  reported  that  their  facilities  were  hospital-based  had 
OSCAR  records  that  indicated  that  their  facilities  were  not  hospital-based.  As  Exhibit  16  1 
suggests,  sizeable  percentages  of  nursing  home  administrators  also  gave  information  on  ownership 
status  that  was  inconsistent  with  OSCAR 

OSCAR  1997  data  indicates  that  12  of  the  facilities  in  the  sample  surveyed  so  far  this  year  have 
received  0  deficiencies.  A  small  percentage  of  nursing  home  administrators  (6.2  percent)  have 
reported  that  they  had  0  deficiencies  on  their  1997  survey.  According  to  1997  OSCAR  records, 
the  majority  of  nursing  home  administrators  had  three  or  fewer  deficiencies  in  the  1997  survey. 


Respondents  who  claimed  they  were  accredited  answered  questions  about  their  experience  with  the  JCAHO 
survey  process.  These  results  are  summarized  in  the  Appendix  J 
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Because  both  the  administrator  survey  data  and  some  of  the  OSCAR  data  are  based  on  nursing 
homes'  self-reports,  it  is  not  possible  to  know  for  certain  which  information  is  correct.  The 
administrator  survey  information  was  collected  in  August  1997  while  most  of  the  OSCAR  data  is 
from  1996.  The  administrator  survey  data  therefore  reflects  the  nursing  homes'  current 
characteristics.  For  this  reason,  the  analysis  uses  basic  facility  characteristics  data  from  the 
administrator  survey  instead  of  from  OSCAR. 

Exhibit  16.2  displays  basic  characteristics  for  the  sample  of  707  nursing  homes.  About  two  thirds 
of  the  facilities  surveyed  are  for-profit  nursing  homes,  and  about  half  of  the  sample  is  a  part  of  a 
multi-facility  chain.  These  proportions  are  consistent  with  all  nursing  homes  with  1996  OSCAR 
records.  (N=  16,376).  As  described  earlier,  some  of  these  proportions  may  be  affected  by 
inaccuracy  of  survey  responses. 

Compared  to  the  national  sample  of  OSCAR  nursing  homes,  the  survey  sample  under-represents 
facilities  located  in  the  northeastern  part  of  the  country.  Southern  and  midwestern  facilities  are 
over-represented.  JCAHO-accredited  facilities  also  appear  to  be  over-represented  in  the  survey 
sample  According  to  JCAHO  data,  approximately  12  percent  of  LTC  facilities  nationwide  are 
JCAHO  accredited.478  The  survey  sample  contains  19  percent  JCAHO  accredited  facilities. 


Given  that  JCAHO  reports  that  they  currently  accredit  1,963  long  term  care  facilities,  this  estimate  appears 
accurate.  According  to  the  Medical  Expenditure  Panel  Survey  (MEPS)  Nursing  Home  Component  (NHC),  on 
January  1 ,  1 996,  there  were  approximately  16,800  nursing  homes  in  the  United  States,  including  both  the  5 
percent  of  homes  certified  neither  by  Medicare  nor  Medicaid.  Using  this  estimate  of  the  total  number  of  nursing 
homes,  the  1,963  reported  as  JCAHO-accredited  constitutes  1 1 .7  percent  of  the  total. 
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Exhibit  16.2 

Basic  Facility  Characteristics 

Facility  Characteristics 

F  re  cj  u  c  n  c  v 

Percentage  of" 
Surv  ey  Sample 

(N=707) 

Percentage  of  Facilities  With  OSCAR 
Records,  1996  (N=16,376) 

Type  of  Facility. 

For  Profit 

438 

62% 

66% 

Not  For  Profit 

222 

3 1% 

28% 

Government 

46 

7% 

7% 

Don  t  Know 

1 

.  1 4% 

0% 

Part  of  Chain: 

Yes 

399 

56% 

52% 

No 

305 

43% 

48% 

Don't  Know 

3 

.42% 

.  0% 

Hospital  Based: 

Yes 

84 

12% 

13% 

No 

56  /o 

87% 

Mean  S'umber  Beds: 

Mean 

108 

(sd) 

(78.6) 

Location 

Northeast 

102 

14% 

19% 

South 

222 

31% 

14% 

Central 

280 

40% 

35% 

West 

103 

15% 

14% 

Currently  JCAHO  Accredited 

Yes 

131 

19% 

N/A 

No 

566 

80% 

N/A 

Don't  Know 

10 

1.4% 
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16.1.3  Approval  of  Deemed  Status  Option 


As  indicated  in  Exhibit  16.3,  most  of  the  nursing  home  administrators  surveyed  felt  that 
accreditation  with  deemed  status  should  be  an  option  for  nursing  homes.  Nevertheless,  it  is 
difficult  to  evaluate  this  high  approval  rating  for  deemed  status  because,  in  this  response,  the 
administrators  did  not  necessarily  mean  they  would  choose  the  deemed  status  option  for  their  own 
facility  if  it  were  available 

Exhibit  16.3 

Should  Accreditation  with  Deemed  Status  be  an  Option  for  Nursing  Homes7 


Approval  of  the  deemed  status  option  may  vary  by  facility  characteristics  For  example,  JCAHO- 
accredited  nursing  homes  may  be  more  likely  to  approve  of  the  deemed  status  option  compared  to 
non-accredited  facilities  simply  because  JCAHO  nursing  homes  are  already  familiar  with  the 
private  accreditation  process.  A  probit  model  was  used  to  determine  what  facility  characteristics 
may  be  important  determinants  of  deemed  status  approval  The  dependent  variable  in  this  model 
is  a  binary  indicator  representing  whether  or  not  the  administrator  approved  of  the  deemed  status 
option.  Results  of  the  probit  model  are  shown  in  Exhibit  16  .4. 
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Yes 
No 

Don't  Know/Refused 


588 

82 

37 


83% 
12% 
5% 


Exhibit  16.4         Probit  Model:  Approval  of  Deemed  Status  Option 

Dependent  Variable:  Binary  indicator 
representing  whether  the  respondent 
approved  of  deemed  status 

Coefficient 
(Standard  Error) 

facility*  is  part  of  a  chain 

.265** 
(132) 

located  in  southern  region 

-.400* 

(.222) 

located  in  central  region 

-.350 
(.220) 

located  in  western  region 

-.167 

(.265) 

total  number  of  nursing  care  beds 

.000 
(001) 

percent  of  Medicaid  residents 

-.269 
(.288) 

#  special  rehabilitation  beds  per  resident 

.317 
(.773) 

%  residents  totally  dependent  for  eating 

-.397 
(.498) 

%  residents  restrained 

.391 
(.397) 

accredited  by  JCAHO.  1997 

.042 
(.182) 

constant 

1.48*** 

(.320) 

N 

649 

Notes:  Two  sided  p-values 
***  indicates  p-value<=01 
**  indicates  p-value>  0 1  &.<=. 05 
*     indicates  p-value>  05  &  <=.  10 

Beds  Per  Resident  ratios  were  created  by  dividing  total  beds  by  total  number  of  residents 
(i.e.  #  AIDS  beds  in  faciht\ /total  residents  in  facihtv  =  AIDS  beds  per  resident) 
Northeastern  region  includes  CT  DC  DE  MA  MD  ME  NH  NJ  NY  PA  RI  VT 
Southern  region  includes  AL  AR  FL  GA  KY  LA  MS  NC  OK  SC  TN  TX  VA  VW 
Western  region  includes  AK  AZ  CA  HI  ID  NM  NV  OR  UT  WA 
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Central  region  includes  CO  IA  IL  IN  KS  MI  MN  MO  MT  ND  NE  OH  SD  WI  WY 
Respondents  who  refused  to  answer  or  responded  '"don't  know"  were  dropped  from  the  analysis 

As  the  results  above  indicate,  facilities  that  are  part  of  multi-facility  chains  are  more  likely  than 
others  to  approve  of  the  deemed  status  option.  Nursing  home  chains  may  have  more  expertise 
and  greater  familiarity  with  the  private  accreditation  process  compared  to  single  facilities. 
Southern  facilities  are  less  likely  than  others  to  approve  of  the  deemed  status  option.  Again,  this 
finding  may  be  explained  by  the  lower  rates  of  JCAHO  accreditation  in  southern  states  compared 
to  the  rest  of  the  country.  The  facility's  current  JCAHO  accreditation  status,  however,  had  only  a 
small,  statistically  insignificant  effect  on  the  probability  of  deemed  status  approval 

Administrators  of  non-accredited  facilities  were  asked  if  they  would  be  likely  to  seek  deemed 
status  for  their  own  facility  if  it  were  available  as  an  option.  Most  administrators  (87  percent) 
reported  that  it  was  somewhat  or  very  likely  that  they  would  seek  deemed  status  for  their  own 
facilities.  This  finding  is  consistent  with  the  high  approval  rating  for  the  deemed  status  option 
Administrators  stated  that  they  preferred  the  deemed  status  option  mainly  because  they  found  the 
JCAHO  survey  more  positive  and  appealing  compared  to  the  certification  survey.  They  also  cited 
demands  from  payors  for  deemed  status. 

The  perceived  higher  quality  of  the  JCAHO  surveyors  also  influenced  the  nursing  home 
administrators'  attitudes  toward  deemed  status.  Administrators  who  preferred  the  deemed  status 
option  commented  that  JCAHO  surveyors  are  "...more  qualified  to  interview  patients,"  "...highly 
trained,"  and  ...more  stringent"  compared  to  the  State's  surveyors.  On  the  other  hand,  the  small 
percentage  of  administrators  who  felt  it  was  not  likely  that  they  would  seek  deemed  status  were 
concerned  about  the  costs  of  the  process.  Some  of  these  respondents  also  felt  that  the  JCAHO 
survey  was  "..  .too  easy  and  loose  " 

The  probit  model  in  Exhibit  16.5  examines  the  determinants  of  this  response  to  a  deemed  status 
option.  The  dependent  variable  is  a  binary  indicator  representing  whether  the  administrator 
thought  it  was  somewhat  or  very  likely  that  the  facility  would  seek  deemed  status  if  it  were 
available. 
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Exhibit  16.5         Probability  of  Seeking  Deemed  Status  for  Own  Facility 

(Sample  includes  only  non-accredited  facilities,  N  =  495) 

Dependent  Variable:  Binary  indicator  representing 
whether  the  respondent  would  somewhat  or  very 
likely  seek  deemed  status  for  own  facility  if  it  were 
available 

Coefficient 
(Standard  Error) 

facility  is  part  of  a  chain 

.505*** 
(149) 

located  in  southern  region 

-.418 

(.263) 

located  in  central  region 

-  442* 

(.260) 

located  in  western  region 

.099 
(.333) 

total  number  of  nursing  care  beds 

002** 
(.001) 

percent  of  Medicaid  residents 

-.691* 
(.381) 

#  special  rehabilitation  beds  per  resident 

.166 
(.888) 

%  residents  totally  dependent  for  eating 

.420 
(.592) 

%  residents  restrained 

.742 
(.463) 

constant 

1.17*** 

(.388) 

N 

495 

Notes:  Two  sided  p-values 
***  indicates  p-value<=  0 1 
**  indicates  p-value>.01  &  <=  05 
*     indicates  p-value>. 05  &<=.  10 

Beds  Per  Resident  ratios  were  created  by  dividing  total  beds  by  total  number  of  residents 
(i.e.  U  AIDS  beds  in  facilitv/total  residents  in  facility  =  AIDS  beds  per  resident) 
Northeastern  region  includes  CT  DC  DE  MA  MD  ME  NH  NJ  NY  PA  RJ  VT 
Southern  region  includes  AL  AR  FL  GA  KY  LA  MS  NC  OK  SC  TN  TX  VA  WV 
Western  region  includes  AK  AZ  CA  HI  ID  NM  NV  OR  UT  WA 
Central  region  includes  CO  IA  IL  IN  KS  MI  MN  MO  MT  ND  NE  OH  SD  WI  WY 
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The  probit  results  above  indicate  that  larger  nursing  homes  and  nursing  homes  in  multi-facility 
chains  are  more  likely  than  others  to  express  a  preference  for  the  deemed  status  option  if  it  were 
available.  Facilities  on  the  east  and  west  coasts  also  appear  to  be  more  likely  to  seek  deemed 
status  if  it  were  offered  compared  to  southern  and  midwestern  facilities  Nursing  homes  with  high 
proportions  of  Medicaid  residents  are  less  likely  than  facilities  with  lower  proportions  of  Medicaid 
residents  to  select  the  deemed  status  option.  These  findings  are  consistent  with  the  hypothesis 
that  larger  facilities  with  more  exposure  to  private  accreditation  would  be  more  likely  than  others 
to  select  deemed  status  if  it  were  offered 

16.1.4  Effectiveness  of  the  Remedy  and  Enforcement  System 

The  surveyed  nursing  home  administrators  responded  to  many  questions  regarding  their 
experience  with  the  enforcement  system.  As  can  be  seen  in  Exhibit  16  6,  almost  all  of  the 
administrators  reported  receiving  at  least  one  deficiency  citation  during  the  1997  survey.  In  most 
cases,  however,  the  deficiencies  did  not  result  in  enforcement  remedies. 

All  of  the  nursing  home  administrators  answered  questions  about  which  remedies  they  feel  are 
most  effective  in  correcting  problems  and  maintaining  a  high  standard  of  care.  Administrators 
were  asked  to  rank  the  effectiveness  of  a  list  of  remedies  currently  available.  As  displayed  in 
Exhibit  16.7,  45  percent  of  administrators  ranked  directed  plans  of  correction  as  their  first  choice. 
Directed  in-service  training  and  denial  of  payment  for  new  admissions  were  also  popular 
selections  as  effective  remedies. 
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Exhibit  16.6                   Survey  Performance  1997 

Any  Deficiencies  Cited: 

Yes 

658 

93% 

No 

44 

6% 

If  so,  were  enforcement  remedies  proposed? 

Yes 

122 

18% 

No 

538 

81% 

Don't  Know 

3 

.45% 

If  so,  what  remedies  were  proposed? 

Directed  Plan  of  Correction 

12 

10% 

State  Monitor 

6 

5% 

Directed  In-Service  Training 

15 

1 2% 

Denial  of  Payment 

22 

18% 

Civil  Money  Penalties 

40 

33% 

Termination 

3 

2% 

Temporary  Management 

1 

1%) 

Don't  Know/Refused 

3 

2% 

(Note:  52  facilities  received  multiple  remedy  proposals) 

Were  any  remedies  imposed? 

Yes 

23 

19% 

No 

97 

80%o 

Don't  Know/Refused 

2 

1% 

If  so,  what  remedies  were  imposed7 

Directed  Plan  of  Correction 

2 

9% 

Directed  In-Service  Training 

4 

17% 

Denial  of  Payment 

4 

17% 

Civil  Monetarv  Penalties 

5 

22% 

State  Monitor 

1 

4% 

Other 

2 

9% 

(Note:  6  facilities  received  multiple  remedy  impositions) 
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Exhibit  16.7 

Remedy  Effectiveness 

Of  remedies  currently  available,  which  three  are  most  effective 

in  correcting  serious  deficiencies  and  maintaining 

compliance  :'  (Ranked  in  order  of  importance) 

Choice  1: 

Directed  Plan  of  Correction 

318 

45% 

Denial  of  Payment  for  New 

Admissions 

99 

14% 

Directed  In-Service  Training 

91 

13% 

Choice  2: 

LJircctco  in~ocrvicc  ir£iinin2 

82 

14% 

State  Monitor 

Denial  of  Payment  for  All 

Individuals 

80 

13% 

Choice  3: 

Civil  Money  Penalties 

102 

21% 

State  Monitor 

89 

18% 

Denial  of  Payment  for  New- 

Admissions 

16% 

Nursing  home  administrators  also  were  asked  to  rank  the  remedies  by  their  relative 
ineffectiveness.  Although  there  were  no  universally  unpopular  remedies,  many  administrators  felt 
the  most  severe  remedies  —  termination,  temporary  management,  state  monitoring  and  civil 
money  penalties  -  were  ineffective.  This  response  indicates  that  nursing  home  administrators  feel 
that  remedies  that  leave  the  nursing  home  with  little  autonomy  are  ineffective.  It  is  important  to 
note,  however,  that  these  unpopular  and  severe  remedies  are  rarely  imposed. 

The  administrators  also  were  asked  to  suggest  alternative  remedies  that  might  be  more  effective 
than  the  currently  available  remedies.  Many  administrators  suggested  remedies  that  are  stricter 
and  more  severe  than  the  existing  remedies.  Suggestions  included  banning  new  admissions, 
unannounced  visits,  dismissing  current  management,  submission  of  quarterly  reports,  and  focus 
groups.  Additionally,  even  though  no  reference  to  deemed  status  or  JCAHO  was  made  in  this 
question,  many  respondents  stated  they  would  prefer  deemed  status  or  a  survey  process  similar  to 
that  of  JCAHO 

Responses  to  questions  related  to  plans  of  correction  are  shown  in  Exhibit  16.9.  Most  survey 
respondents  reported  that  they  had  submitted  a  plan  of  correction  in  1997.  In-service  training  and 
changes  in  clinical  documentation  procedures  were  the  most  common  outcomes  of  these  plans  of 
correction.  The  majority  of  nursing  home  administrators  who  had  prepared  a  plan  of  correction 
felt  that  the  plan  was  effective  in  improving  resident  care. 
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Exhibit  16.8 

Remedy  Ineffectiveness 

Of  remedies  currently  available,  which  three  are  least  effective  in  correcting 

serious  deficiencies  and  maintaining 

compliance?  (Ranked  in 

order  of  importance) 

Choice  I: 

Civil  Money  Penalties 

103 

15% 

Temporary  Management 

99 

14% 

Termination 

99 

14% 

Choice  2: 

Denial  of  Payment  for  All 

Individuals 

107 

20% 

Temporary  Management 

91 

17% 

State  Monitor 

76 

15% 

Choice  3: 

Termination 

73 

17% 

Civil  Money  Penalties 

71 

17% 

Denial  of  Payment  for  All 

Individuals 

70 

16% 

Exhibit  16.9                       Effectiveness  of  Plans  of  Correction 

Required  to  prepare  a  Plan  of  Correction? 

Yes  650 

92% 

No  55 

8% 

Don't  Know/Refused  2 

.28% 

If  so,  what  actions  were  taken  as  a  result  of  that  POC? 

(respondents  could  list  more  than  one  action,  total  number  respondents 

who  reported  this  action  divided  by  650) 

In-service  training 

80% 

Building  repairs/maintenance 

35% 

Equipment  purchase/repair 

21% 

Hiring  of  additional  staff 

8% 

Changes  in  clinical  documentation  procedures 

80% 

Changes  in  administrative  policy 

25% 

Changes  in  standard  care  giving  practice 

24% 

If  so,  do  you  consider  changes  implemented  as  a  result  of  your  last  POC  to  have  had  a  positive  impact  on  resident 

care? 

Yes  398 

61% 

No  225 

Don't  Know/Refused  27 

4% 
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The  nursing  home  administrators  also  provided  information  on  whether  the  remedy  and 
enforcement  system  as  a  whole  had  motivated  the  facility  to  take  specific  actions  (i.e.  increase 
staff  training).  Exhibit  16. 10  summarizes  a  set  of  respondents'  potential  actions  and  the 
motivation  for  their  actions  in  the  past  two  years.  In  a  few  cases,  the  percentage  of  administrators 
who  reported  taking  a  particular  action  in  the  past  two  years  was  quite  low.  For  example,  only  24 
percent  of  the  sample  reported  changing  admissions  policies  in  the  last  two  years.  In  many  cases, 
however,  a  substantial  majority  of  the  sample  reported  taking  the  action.  For  example,  87  percent 
of  administrators  reported  reducing  the  use  of  restraints  in  the  last  two  years,  and  85  percent 
reported  improving  an  internal  quality  assessment  program  in  the  last  two  years. 

Enforcement  did  appear  to  affect  actions  taken  in  many  cases.  In  particular,  42  percent  of  the  615 
administrators  who  reported  reducing  the  use  of  restraints  attributed  this  change  to  remedies  and 
enforcement.  Similarly,  38  percent  of  those  who  reduced  inappropriate  use  of  psychotropic  drugs 
in  their  facilities  attributed  the  reduction  to  remedies  and  enforcement.  Smaller  percentages  of 
respondents  stated  that  they  had  changed  admission  policies,  improved  staff  training,  and 
improved  internal  quality  assessment  because  of  remedies  or  the  enforcement  system. 
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Exhibit  16.10       Responsiveness  to  Remedies  and  Enforcement  Regulation 

Have  you  taken  the  following  action  during  the  last  two  years ?  If  so,  was  the  action  related  to  a 
remedy  or  the  potential  for  a  remedy7 

Action 

Action  Not  Taken 

Action  Taken 

Taken  Due  to 
Remedy  Proposed 
or  Enforcement 
Regulation 

Taken  for 
Other  Reasons 

change  admission 
policies 

533 
75% 

169 
24% 

43 

25% 

126 
75% 

increase  staff 
training 

217 
31% 

486 

69% 

100 
21% 

385 
79% 

reduce  use  of 
physical  restraints 

89 
13% 

615 
87% 

258 
42% 

355 
58% 

reduce 

inappropriate  use 
of  psychotropic 
drugs 

156 

22% 

545 

77% 

203 
38% 

338 
62% 

establish  family 
council 

548 
78% 

155 

22% 

14 

9% 

140 

90% 

educate  families/ 
residents  about 
survey  or  long- 
term  care 
requirements 

228 
32% 

471 

67% 

70 
15% 

398 
85% 

hire  more  staff 

323 
46% 

378 
53% 

46 
13% 

330 
87% 

modify  activities 
program 

298 
42% 

406 
57% 

97 

23% 

309 
76% 

involve 
ombudsman 

336 
48% 

363 
51% 

36 
9% 

327 
90% 

implement  or 
expand  internal 
CQI  program 

195 

28% 

507 
72% 

96 
19% 

408 

80% 

strengthen  internal 
quality  assessment 

101 
14% 

601 
85% 

123 
20% 

472 
79% 
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A  facility's  responsiveness  to  remedies  may  vary  by  facility  characteristics  such  as  size  and  case- 
mix.  For  example,  a  large  facility  with  an  organized  quality  assessment  system  may  be  very 
proactive  in  implementing  changes;  this  type  of  nursing  home  may  act  independently  to  solve 
problems  instead  of  reacting  to  survey  remedies.  On  the  other  hand,  some  smaller  facilities  may 
view  the  survey  process  as  a  useful  external  review  of  quality.  These  facilities  might  react  to  the 
survey  process  by  making  many  improvements.  Finally,  some  facilities  may  be  unlikely  to  make 
changes  at  all,  whether  the  changes  are  made  independently  or  in  reaction  the  certification  survey 
process. 

In  effect,  three  possibilities  exist:  (1)  no  action  is  taken;  (2)  the  action  is  taken  independently,  and 
(3)  the  action  is  taken  in  response  to  the  certification  survey  and  enforcement  process.  To 
examine  the  determinants  of  this  polychotomous  outcome,  a  multinomial  logit  model  is  used. 
This  analysis  was  limited  to  four  actions:  (1)  increase  staff  training,  (2)  reduce  use  of  physical 
restraints;  (3)  reduce  inappropriate  use  of  psychotropic  drugs,  and  (4)  strengthen  internal  quality 
assessment.  The  models  are  summarized  in  Exhibit  16. 1 1 . 
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Exhibit  16.1 1        Multinomial  Logit  Models  :  Responsiveness  to  Remedies  and 
Enforcement 

increased 

staff 

training 

reduced  use 
of  restraints 

reduced 
inappr.  use  of 
psychotropic 
drugs 

strengthened 
internal 
quality 
assessment 

Facility  took  action  in  response  to  remedy  and  enforcement  process 

facility  is  part  of  a  chain 

-.023 
(.266) 

-.210 
(.278) 

.068 
(.234) 

.185 
(.281) 

facility'  is  located  in  southern  region 

-.028 
(.400) 

-1.72*** 

(.508) 

-240 

(.345) 

-.599 
(.443) 

facility  is  located  in  central  region 

.146 
(.385) 

-1.06** 
(.494) 

-.044 
(.331) 

-.240 
(.431) 

facility  is  located  in  western  region 

.787* 
(.446) 

-1.10* 

(.589) 

-  376 
(.426) 

-.311 

(.523) 

total  number  nursing  care  beds 

001 
(.002) 

-.002 
(.001) 

-.004** 
(  002) 

-.000 
(.002) 

%  Medicaid  residents 

.691 
(  590) 

1.45** 

(.599) 

1.35*** 

(.519) 

1.42** 

(.670) 

#  special  rehabilitation  beds  per  resident 

-1.81 
(2.01) 

1.17 
(1.20) 

1.06 
(.860) 

.031 
(.984) 

%  residents  totally  dependent  for  eating 

-.792 
(1.12) 

-.221 

(1.07) 

-.554 
(.952) 

-1.43 
(1.21) 

%  residents  restrained 

.071 
(.774) 

4.30*** 

(1.15) 

.623 
(.690) 

-.692 
(.808) 

accredited  by  JCAHO,  1 997 

.341 
(.351) 

.450 
(.391) 

-.131 
(.311) 

-.455 
(-470) 

constant 

-1.37** 

(.560) 

.823 
(.649) 

-.141 
(  514) 

-.930 
(678) 

Facility  took  action  independently 

facility  is  part  of  a  chain 

.210 
(.190) 

.135 
(.266) 

229 
-212) 

.474** 

(-195) 

facility  is  located  in  southern  region 

448 

(.288) 

-.823* 
(.498) 

426 
328) 

-.541* 
(.312) 

facility  is  located  in  central  region 

.708*** 
(.280) 

-.746 
(.492) 

.584* 
1  317) 

-.058 
(.305) 
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facility'  is  located  in  western  region 

.736** 

-.506 

.719* 

-.036 

(.350) 

(.579) 

(.381) 

(.365) 

total  number  nursing  care  beds 

.002 

-.003* 

-.001 

.002 

(.002) 

(.001) 

(.001) 

(.002) 

%  Medicaid  residents 

.175 

.768 

.808* 

.803* 

(.416) 

(.552) 

(.447) 

(.423) 

#  special  rehabilitation  beds  per  patient 

-1.88 

.637 

.296 

.078 

(1.20) 

(1.19) 

(.906) 

(  549) 

%  residents  totally  dependent  for  eating 

-.081 

-.436 

.016 

-.088 

(.742) 

(.994) 

(.839) 

(.751) 

%  residents  restrained 

-.088 

3.91*** 

.091 

-1.30** 

(.560) 

(1.13) 

(.643) 

(.562) 

accredited  by  JCAHO,  1 997 

.226 

.414 

095 

.571** 

(.256) 

(.372) 

(.273) 

(.268) 

constant 

-.382 

1.20* 

-  308 

.126 

(.427) 

(.624) 

(  455) 

(.442) 

N 

613 

613 

613 

613 

Notes:    Excluded  category  in  all  models  is  "action  was  not  taken" 
Two  sided  p-values 
***  indicates  p-value<=.0 1 
**  indicates  p-value>.01  &  <=.05 
*     indicates  p-value>.05  &  <=.  10 

Beds  Per  Resident  ratios  were  created  by  dividing  total  beds  by  total  number  of  residents 
(i.e.  #  AIDS  beds  in  facility/total  residents  in  facility  =  AIDS  beds  per  resident) 
Northeastern  region  includes  CT  DC  DE  MA  MD  ME  NH  NJ  NY  PA  RI  VT 
Southern  region  includes  AL  AR  FL  GA  KY  LA  MS  NC  OK  SC  TN  TX  VA  WV 
Western  region  includes  AK  AZ  CA  HI  ID  NM  NV  OR  UT  WA 
Central  region  includes  CO  IA  IL  IN  KS  MI  MN  MO  MT  ND  NE  OH  SD  WI  WY 

Respondents  who  refused  to  answer  the  question  or  responded  ''don't  know"  were  dropped  from  the  sample. 

Regional  effects  are  fairly  important  in  determining  the  probability  of  responsiveness  to  remedies 
and  enforcement.  .After  controlling  for  other  factors,  facilities  located  in  central  and  western 
states  were  more  likely  than  others  to  independently  increase  staff  training  and  independently 
reduce  inappropriate  use  of  psychotropic  drugs.  Facilities  located  in  northeastern  states  were  the 
most  likely  to  reduce  the  use  of  restraints  as  a  response  to  remedies  and  enforcement. 

The  multinomial  logit  models  suggest  that  facilities  that  reported  reducing  the  use  of  restraints 
because  of  remedies  and  enforcement  had  been  relatively  high  users  of  restraints  in  the  past. 
Facilities  with  higher  past  use  of  restraints  also  were  less  likely  than  other  facilities  to 
independently  strengthen  internal  quality  assessment  Nursing  homes  affiliated  with  chains  were 
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more  likely  than  others  to  independently  improve  their  internal  quality  assessment  processes  This 
finding  supports  the  idea  that  nursing  home  chains  may  have  more  resources. and  expertise  in  the 
area  of  quality  assessment  compared  to  facilities  that  are  not  part  of  a  chain 

Facilities  with  relatively  high  proportions  of  Medicaid  residents  were  the  most  likely  to  respond  to 
certification  remedies  and  enforcement.  The  percentage  of  Medicaid  residents  was  positively 
associated  with  reducing  the  use  of  restraints,  reducing  the  inappropriate  use  of  psychotropic 
drugs,  and  strengthening  internal  quality  assessment  as  a  response  to  certification  remedies  and 
enforcement.  Other  facility  characteristics,  including  size,  case-mix  and  JCAHO  accreditation 
status,  generally  were  not  statistically  significant  predictors  of  responsiveness  in  any  of  the 
models. 

16.1.5  Perceived  Accuracy  of  Certification  Survey  Process 

Generally,  the  nursing  home  administrators  were  satisfied  with  the  accuracy  of  their  1997  survey 
results.  As  seen  in  Exhibit  16. 12,  70  percent  of  the  sample  felt  the  certification  survey  results 
were  at  least  somewhat  accurate,  and  only  8  percent  felt  that  the  results  were  very  inaccurate  Of 
the  respondents  who  felt  the  survey  results  were  at  least  somewhat  inaccurate,  about  30  percent 
felt  either  that  the  surveyors  focused  on  isolated  events  or  that  the  surveyors  did  not  gather 
enough  information  to  make  an  appropriate  judgement.  Many  dissatisfied  administrators  also 
questioned  the  surveyors'  knowledge  and  experience.  Anecdotal  comments  included  remarks 
such  as  "The  surveyors  had  never  actually  worked  in  nursing  homes,"  and,  "The  surveyors  were 
poorly  trained,  with  insufficient  experience." 


Exhibit  16.12 

How  accurately  does  survey  reflect  overall  quality  of  facility  at  that  time7 

Very  Accurately 

217 

31% 

Somewhat  Accurately 

273 

39% 

Somewhat  Inaccurately 

156 

22% 

Very  Inaccurately 

56 

8% 

Don't  Know/Refused 

5 

.81% 

It  was  hypothesized  that  the  perceived  accuracy  of  the  certification  survey  results  may  vary  with 
facility  characteristics  such  as  size  and  location.  A  simple  probit  model  was  implemented  to  test 
this  hypothesis  The  dependent  variable  is  a  dummy  variable  that  indicates  whether  the 
administrator  felt  the  certification  survey  results  were  somewhat  or  very  accurate.  As  displayed  in 
Exhibit  16  13,  most  of  the  estimated  coefficients  in  this  model  are  statistically  insignificant  and/or 
close  to  zero  in  magnitude  The  facility's  percentage  of  residents  totally  dependent  in  eating  had  a 
statistically  significant,  negative  impact  on  the  nursing  home  administrator's  views  on  survey 
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accuracy.  This  finding  suggests  that  facilities  with  more  totally  dependent  residents  are  less 
satisfied  with  the  survey  process  compared  to  facilities  with  fewer  totally  dependent  residents. 


Exhibit  16.13        Probit  Model:  Satisfied  with  the  Certification  Survey  Process 

Dependent  Variable:  Binary  indicator 
representing  whether  the  respondent  felt 
survey  results  were  somewhat/very  accurate 

Coefficient 
(Standard  Error) 

facility  is  part  of  a  chain 

-.064 
(.106) 

located  in  southern  region 

-.052 
(.162) 

located  in  central  region 

-.274* 
(.159) 

located  in  western  region 

-.373* 

(.196) 

total  number  of  nursing  care  beds 

-.001 
(001) 

percent  of  Medicaid  residents 

.134 

(.230) 

#  special  rehabilitation  beds  per  resident 

.268 
(.327) 

%  residents  totally  dependent  for  eating 

-.889** 
(.450) 

%  residents  restrained 

-.026 
(.316) 

accredited  by  JCAHO.  1997 

-.061 
(.141) 

constant 

-.066 
(.239) 

N 

653 

Notes:   Two  sided  p-values 
***  indicates  p-value<=  0 1 
**  indicates  p-value>  01  &  <=  05 
*     indicates  p-value>  05  &  <=.  10 

Beds  Per  Resident  ratios  w  ere  created  by  dividing  total  beds  by  total  number  of  residents, 
(i.e.  #  AIDS  beds  in  facility  /total  residents  in  facility  =  AIDS  beds  per  resident) 
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Northeastern  region  includes  CT  DC  DE  MA  MD  ME  NH  NJ  NY  PA  RI  VT 

Southern  region  includes  AL  AR  FL  GA  KY  LA  MS  NC  OK  SC  TN  TX  VA  WV 

Western  region  includes  AK  AZ  CA  HI  ID  NM  NV  OR  UT  WA 

Central  region  includes  CO  IA  IL  IN  KS  MI  MN  MO  MT  ND  NE  OH  SD  WI  WY 

Respondents  who  refused  to  answer  or  responded  "don't  know'"  were  dropped  from  the  analysis. 

16.1.6  Surveyors'  Time  Allocation  to  Various  Survey  Activities 

One  objective  of  the  nursing  home  questionnaire  was  to  gather  information  on  the  certification 
surveyors'  activities  and  time  allocation  compared  to  previous  years.  Nursing  home 
administrators  were  asked  to  compare  surveyors'  allocation  of  time  to  various  activities  in  the 
most  recent  survey  to  surveys  in  previous  years.  Generally,  only  small  percentages  of 
administrators  reported  that  surveyors  spent  less  time  in  a  particular  activity  compared  to  previous 
years.  As  seen  in  Exhibit  16.14,  the  most  common  response  was  that  the  surveyors  had  spent 
about  the  same  amount  of  time  in  a  particular  activity  compared  to  previous  years. 


Exhibit  16.14                      Surveyors'  Time  Spent  in  Particular  Activities  Compared  to  Prev  ious  Surv  eys 

Interviewing  Clinical  Staff 

More  Time 

179 

25% 

About  the  same 

358 

51% 

Less  time 

150 

21% 

Don't  Know/Refused 

20 

3% 

Interviewing  Administrative  Staff 

More  time 

85 

12% 

About  the  same 

334 

47% 

Less  time 

271 

38% 

Don't  Know/Refused 

17 

2% 

Interviewing  Individual  Residents 

More  time 

367 

52% 

About  the  same 

266 

38% 

Less  time 

53 

8% 

Don't  Know/Refused 

21 

3% 

Interviewing  a  Resident  Group*  Council 

More  time 

154 

About  the  same 

469 

Less  time 

52 

Don't  Know/Refused 

1 2 
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Exhibit  16.14  Sur 

Teyors'  Time  Spent  in  Particular  Activities  Compared  to  Previous  Surveys 

Interviewing  Family  Members 

More  time 

149 

21% 

About  the  S3.mc 

373 

53% 

Less  time 

122 

17% 

Don't  Know/Refused 

63 

9% 

Observing  Resident  Care 

More  time 

282 

39% 

Ahnut  flip  ^irrtf1 

310 

44% 

Less  time 

98 

14% 

Don't  Know/Refused 

17 

2% 

Reviewing  Clinical  Records 

More  time 

310 

44% 

About  the  same 

274 

39% 

Less  time 

106 

15% 

Don't  Know/Refused 

17 

2% 

Reviewing  Policy  and  Procedure  Manuals 

More  time 

81 

12% 

About  the  same 

272 

38% 

Less  time 

328 

46% 

Don't  Know/Refused 

26 

4% 

Recording  Observations  and  Survey  Forms 

More  time 

175 

25% 

About  the  same 

363 

51% 

Less  time 

60 

8% 

Don't  Know/Refused 

109 

15% 

Meeting  as  a  Team  to  Discuss  Survey  Findings 

More  time 

223 

32% 

About  the  same 

334 

47% 

Less  time 

103 

15% 

Don't  Know/Refused 

47 

; 

Investigating  and  Seeking  More  Information  to  Clarify  Findings 

More  time 

273 

} 

About  the  same 

248 

35% 

Less  time 

155 

Don't  Know/Refused 

31 

In  general,  the  nursing  home  administrators  felt  that  surveyors  had  focused  more  on  resident  care 
in  the  current  survey  compared  to  surveys  in  previous  years  About  52  percent  of  the  sample 
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reported  that  the  surveyors  had  spent  more  time  interviewing  individual  residents,  and  about  39 
percent  of  the  sample  stated  that  the  surveyors  had  spent  more  time  observing  resident  care.  The 
nursing  home  administrators  also  reported  that  generally  surveyors  had  spent  more  time  or  about 
the  same  amount  of  time  reviewing  clinical  records  and  seeking  more  information  to  clarify 
findings.  Fairly  large  proportions  of  respondents  reported  a  reduction  in  surveyors'  time  spent 
reviewing  policy  and  procedure  manuals  and  interviewing  administrative  staff.  From  the  point  of 
view  of  nursing  home  administrators,  therefore,  the  current  survey  process  appears  to  be  more 
resident  focused  and  less  administratively  oriented  compared  to  surveys  conducted  in  previous 
years. 

16.1.7  Conclusions 

Results  from  the  nursing  home  administrator  survey  suggest  that  although  nursing  home 
administrators  generally  are  satisfied  with  the  accuracy  of  the  certification  survey  process,  they 
would  prefer  to  have  the  option  of  deemed  status.  The  survey  also  reveals  that  the  current 
enforcement  system  is  an  important  factor  in  improving  resident  care  Fairly  large  proportions  of 
respondents  responded  to  the  certification  survey  process  by  reducing  the  use  of  restraints, 
reducing  inappropriate  use  of  psychotropic  drugs,  increasing  staff  training,  and  strengthening 
internal  quality  assessment.  Generally,  nursing  home  administrators  felt  that  plans  of  correction 
were  effective  in  improving  resident  care.  The  administrators  also  felt  that  the  survey  process  has 
become  more  focused  on  resident  outcomes 

With  the  exception  of  attitudes  towards  deemed  status,  facility  chaiacteristics  did  not  appear  to  be 
important  determinants  of  the  nursing  home  administrators'  responses  examined  in  this  analysis. 
In  some  cases,  regional  effects  and  payor  mix  were  important.  Nevertheless,  facility  size,  JCAHO 
accreditation  status  and  case  mix  were  rarely  significant  determinants  of  the  responses.  Some  of 
this  lack  of  significance  may  be  due  to  inaccurate  responses  in  either  the  telephone  survey  or  in 
the  OSCAR  data.  It  is  important  to  note  that  almost  all  of  the  data  used  in  this  analysis  is  based 
on  self-reports.  Respondents  may  have  misunderstood  questions,  or  responded  inaccurately. 
Furthermore,  OSCAR  data  may  have  been  miscoded.  The  conclusions  described  previously 
therefore  should  be  interpreted  with  caution. 

16.2.    Summary  Report  on  The  Listening  Sessions479 

16.2.1  Background 

Three  listening  sessions  were  conducted  by  regional  offices  of  the  Health  Care  Financing 
Administration  (HCFA)  during  the  summer  of  1996.  The  purpose  of  these  sessions  was  for 


Written  by  Kathenne  Lochary.  The  author  wishes  to  acknowledge  the  contributions  of  listening  session 
attendees  who  submitted  their  notes  and  comments  for  use  in  this  report. 
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HCFA  to  listen  and  learn  from  consumers,  providers,  professionals,  States  and  other  interested 
persons  about  their  experiences  with,  and  the  impact  of.  the  nursing  home  survey,  certification, 
and  enforcement  process.  The  information  learned  will  be  used  to  refine  the  process  and  develop 
future  policies  and  regulations. 

The  sessions  were  held  in  Seattle,  Chicago,  and  Atlanta.  Each  session  was  one  full  day  in 
duration    Each  Federal  regional  consortium  selected  and  invited  group  participants  and  audience 
members  prior  to  the  session  with  the  goal  of  assuring  geographic  representation  within  the 
consortium,  where  economically  feasible,  and  achieving  a  balanced  representation  of  interests 

All  sessions  preserved  the  role  of  HCFA  as  listener  and  built  upon  the  same  core  issues 
Discussions  centered  around  the  difficult  issues  that  surveyors  face  in  evaluating  the  care  that 
nursing  homes  provide  and  in  concluding  whether  the  care  provided  conforms  to  Federal 
regulations  At  each  session  HCFA  officials  listened  to  several  small  group  discussions.  There 
was  a  separate  discussion  with  each  of  the  following  groups:  residents  and  family  members; 
nursing  home  administrators,  surveyors,  nursing  home  personnel;  and  consumer  advocates. 
After  the  separate  group  discussions  were  concluded,  a  summary  session  at  the  end  of  the  day 
provided  an  opportunity  for  interaction  among  the  groups  and  gave  audience  members  an 
opportunity  to  express  their  views. 

HCFA  staff  took  extensive  notes  during  each  session.  The  major  themes  of  each  session  were 
distilled  from  the  notes  taken.  (The  sessions  were  also  recorded.)  Following  is  a  synthesis  of  the 
most  frequently  discussed  issues  by  each  group. 

16.2.2  Residents  and  Family  Members 

Some  residents  and  family  members  discussed  their  concern  about  retaliation,  such  as  receiving 
cold  food  or  not  having  their  call  bell  answered  promptly,  if  they  complained  about  the  care  or 
services  they  received.  Residents  and  family  members  discussed  issues  regarding  facility  staffing 
including:  insufficient  staffing;  high  staff  turnover,  and  the  specific  role  of  the  nurse  aide  The 
groups  discussed  that  often  on  weekends  and  evenings  nursing  homes  are  understaffed.  Residents 
and  family  members  said  that  nurses  aides  are  considered  the  backbone  of  a  facility  and  provide 
most  of  the  hands  on,  day  to  day,  care  and  need  to  be  compensated  for  the  hard  job  that  they 
perform.  Some  commented  that  a  nurse  aide's  training  needs  to  address  today's  nursing  home 
residents  who  come  to  the  nursing  home  sicker  and  with  a  wider  range  of  medical  conditions  than 
in  past  years.  It  was  commented  that  some  nurse  aides  do  not  speak  the  language  of  the  residents, 
as  some  nurse  aides  speak  little  or  no  English,  and  this  impacts  the  quality  of  life  and  care 
provided  to  the  residents. 

Regarding  the  survey  process,  some  panel  members  expressed  a  desire  to  be  more  actively 
involved  in  the  nursing  home  survey.  They  suggested  that  a  notice  of  the  survey  be  posted  where 
residents  and  families  could  plainly  see  it  and  every  resident  or  family  member  who  desires  it  has 
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the  opportunity  to  talk  to  surveyors.  Some  residents  and  family  members  want  to  be  educated 
about  the  regulations.  Some  were  concerned  that  the  survey  is,  in  effect,  announced,  as  the 
scheduling  is  predictable.  Some  were  concerned  that  quality  of  life  issues  are  not  being  cited  as 
"harm." 

16.2.3  Nursing  Home  Administrators 

Nursing  home  administrators  talked  about  how  difficult  it  is  to  retain  staff,  especially  nurse  aides, 
because  many  nurse  aides  use  their  nurse  aide  experience  as  a  stepping  stone  to  other  health- 
related  fields  or  are  better  compensated  in  other  health  care  settings  Administrators  noted  that 
they  cannot  hire  more  staff  than  they  can  afford,  and  they  cannot  afford  more  staff  without  more 
reimbursement  from  the  government. 

Regarding  the  nursing  home  survey  process,  the  administrators  said  that  the  amount  of  paperwork 
required  is  often  overwhelming.  Administrators  want  the  survey  process  to  assure  good  two-way 
communication  throughout  the  entire  survey.  The  survey  process,  for  some  administrators,  is 
adversarial  and  may  not  be  the  best  indicator  of  the  quality  of  care  the  facility  provides  to  the 
resident.  Administrators  said  the  new  survey  process  fails  to  distinguish  between  good  and  bad 
facilities.  Isolated  instances  and  potential  situations  should  not  be  considered  deficient  practice 
The  best  definition  of  the  severity  of  the  noncompliance  is  performance  over  time.  Administrators 
stated  that  it  is  not  realistic  for  surveyors  or  family  members  to  expect  perfection.  Also,  surveyor 
training  needs  to  be  improved  to  address  the  aging  process  and  the  specific  health  problems  of 
today's  nursing  home  residents.  The  regulations  need  to  be  revised  to  reflect  this  fact  as  well  as 
to  address  determining  compliance  in  the  subacute  care  setting.  Some  stated  that  the  survey 
process  is  getting  better;  however,  inconsistent  survey  results  exist  among  facilities  and  States. 
HCFA  needs  to  develop  a  survey  process  that  uses  quality  indicators  and  customer  satisfaction 
surveys.  Providers  expressed  concern  regarding  the  lack  of  continuity  of  care  in  a  global  sense 
and  urged  that  HCFA  consider  the  care  of  the  resident  before  that  resident  comes  to  the  nursing 
home. 

Regarding  the  enforcement  process,  some  said  that  the  informal  dispute  resolution  (IDR)  process 
was  not  effective,  and  administrators  suggested  that  it  be  a  face-to-face  meeting  with  the  State 
The  civil  money  penalty  (CMP)  remedy  offends  providers  and  the  money  collected  could  be  better 
used  by  the  facility  to  correct  its  problems.  Some  maintained  that  State  monitoring  is  a  better 
choice  of  a  remedy  Providers  urged  HCFA  to  consider  the  South  Dakota  waiver  pending  in 
HCFA 

16.2.4  State  Health  Facility  Surveyors 

Some  surveyors  would  like  their  role  to  be  more  consultative  as  this  would  promote  improved 
working  relationships  with  providers  and  help  alleviate  tense  relationships  Surveyors  agreed  that 
communication  is  vital   Although  the  survey  process  does  focus  on  identifying  problems, 
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surveyors  recognize  that  most  facilities  work  very  hard  and  that  the  providers'  approach  to 
resident  autonomy  and  focus  on  resident  outcome  has  improved  noticeably  in  the  last  year.  As  a 
rebuttal  to  comments  made  by  resident/family  and  nursing  home  administrator  panels,  some 
surveyors  explained  that  they  have  surveyed  nursing  homes  in  the  evenings  and  on  the  weekends, 
and  they  have  staggered  surveyors  throughout  the  24  hour  day.  It  was  discussed  that  nursing 
homes  with  higher  numbers  of  deficiencies  should  be  surveyed  more  often,  and  different  amounts 
of  time  need  to  be  scheduled  for  surveying  historically  problem  nursing  homes,  as  opposed  to 
nursing  homes  with  good  compliance  histories.  A  panel  member  commented  that  the  number  of 
complaints  is  a  good  proxy  for  quality.  It  was  commented  that  three  days  out  of  the  year  may  not 
be  adequate  to  assess  a  facility's  performance.  Tight  time  frames  limit  the  ability  for  surveyors  to 
contact  family  and  physicians,  and  affect  the  preparation  of  the  HCFA-2567  and  other  aspects  of  a 
cumbersome  survey  and  enforcement  process. 

Some  surveyors  commented  that  the  definition  of  harm  needs  to  be  revisited,  and  it  is  difficult  to 
determine  the  potential  for  harm.  Some  noted  that,  although  difficult,  these  concepts  need  to  be 
retained  because  it  is  important  to  identify  harm  before  it  occurs.  Also,  it  is  difficult  to  show  harm 
and  place  it  on  the  enforcement  matrix  for  noncompliance  in  quality  of  life  areas. 

Surveyors  offered  specific  recommendations  and  comments  regarding  the  survey  process.  In 
general,  surveyors  suggested  that  HCFA  re-examine  the  definition  of  substantial  compliance,  the 
quality  of  life  regulations,  the  need  for  closed  record  review,  the  interview  probes,  phase  II  of  the 
survey,  and  the  quality  assurance  review. 

16.2.5  Nursing  Home  Personnel 

Nursing  home  personnel  commented  that  the  survey  process  should  reflect  a  team  approach  that 
is  holistic,  realistic,  and  focused  on  resident  outcomes.  This  will  lessen  anxiety.  Some  stated  that 
the  survey  is  stressful  and  fails  to  provide  incentives  for  positive  performance.  Several 
commented  that  surveyors  need  more  training  in  critical  thinking  and  investigation  skills.  Facility 
staff  would  like  to  be  surveyed  by  peers,  i.e.,  nurses  survey  nurses,  nurse  aides  survey  nurse  aides, 
etc.  They  said  that  it  is  important  that  surveyors  let  facilities  individualize  care  and  treatment.  It 
is  important  that  the  survey  process  accommodate  individual  differences  between  surveyors  and 
nurses  and  not  cite  these  differences  as  deficiencies.  For  example,  there  is  more  than  one  correct 
way  to  write  a  care  plan.  Ombudsmen  can  be  a  tremendous  asset  to  the  facility,  especially  in 
dealing  with  problems  and  complaints  in  a  manner  that  can  help  reduce  the  fear  of  retaliation. 
Staff  discussed  the  issue  of  high  staff  turnover  of  nurse  aides  and  the  difficult  task  of  the  nurse 
aide  to  care  for  many  residents.  Nursing  home  workers  also  said  that  the  loss  of  nurse  aide 
training  hurts  the  residents. 

Regarding  the  survey  process,  panelists  said  HCFA  should  consider  a  facility's  intentions  in 
making  compliance  decisions  and,  use  the  "reasonable  person"  criterion  in  deciding  if 
psychological  harm  has  occurred  Many  commented  that  if  a  facility  recognizes  its  problems  and 
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has  a  system  in  place,  then  the  problem  should  not  be  considered  a  deficiency.  This  will  allow 
HCFA  to  focus  its  efforts  on  the  bad  facilities,  not  the  ones  trying  to  do  a  good  job.  There  is  a 
potential  for  harm  in  everything  staff  does,  and  the  potential  for  harm  should  not  result  in  a 
finding  of  substandard  quality  of  care.  Regarding  enforcement,  the  imposition  of  CMPs  will  not 
solve  facility  problems,  and  CMPs  should  be  reserved  for  serious  situations  such  as  abuse. 
Quality  management  programs,  not  regulations,  will  improve  care.  Doctors,  surveyors,  and  the 
regulations  need  to  be  current  with  the  latest  advances  in  medical  technology.  The  Omnibus 
Budget  Reconciliation  Act  of  1987  (OBRA  '87)  regulations  are  no  longer  applicable  to  today's 
nursing  home  industry.  Tomorrow's  nursing  home  residents  are  today's  hospital  patients. 

16.2.6  Ombudsmen/Consumer  Advocates 

Advocates  recognized  that  the  OBRA  '87  has  improved  conditions  in  nursing  homes.  Some 
ombudsmen  are  seeing  facilities  put  more  energy  into  fixing  problems  The  increased  involvement 
of  the  ombudsmen  is  a  positive  step,  and  ombudsmen  are  particularly  thankful  for  the  advance 
notice  of  the  survey.  When  ombudsmen  are  in  partnership  with  the  nursing  home,  training  can 
take  place,  and  the  result  will  be  better  care  provided  to  residents.  Advocates  stated  that  the 
State  survey  agency  could  more  fully  utilize  the  ombudsman  to  help  focus  the  survey,  and  the 
ombudsmen  would  like  to  be  included  at  the  exit  conference  so  that  they  would  be  aware  of  the 
noncompliance  that  the  facility  must  correct  and  could  monitor  that  correction. 

Due  to  the  regularity  with  which  surveys  are  scheduled,  facilities  know  when  to  expect  a  survey. 
Advocates  stated  that  life  in  the  facility  changes  at  the  time  of  the  survey,  and  HCFA  needs  to 
address  the  area  of  predictability  of  the  survey.  The  length  of  the  survey  should  also  be  reviewed. 
Advocates  suggested  that  HCFA  consider  strengthening  the  staffing  requirements  To  reduce 
high  staff  turnover,  advocates  suggested  that  all  levels  of  staff  be  involved  in  the  decision  making 
and  all  staff  shown  appreciation  when  they  have  done  a  good  job 

Pertaining  to  the  survey  process,  surveyors  need  to  develop  more  skill  in  interviewing,  take  more 
time  with  resident  interviews,  and  conduct  interviews  in  a  place  and  manner  that  allow  the 
resident  to  speak  freely.  Residents  do  fear  retaliation  because  facilities  are  well  aware  of  who 
makes  remarks  Advocates  would  like  surveyors  to  receive  more  training  in  identifying 
noncompliance  with  the  quality  of  life  requirements. 

It  was  noted  in  two  sessions  that  the  survey  process  needs  to  place  more  accountability  on  the 
physician.  Some  physicians  need  more  training  in  geriatrics,  and  some  physicians  need  to  take  the 
time  to  get  to  know  their  residents   It  was  commented,  at  one  session,  that  perhaps  some  hospital 
transfers  could  be  avoided  as  residents'  conditions  could  be  treated  in  the  facility  if  the  physician 
was  more  familiar  with  the  resident  and  the  resident's  condition.  Also,  the  interface  between  the 
hospital  and  the  nursing  home  needs  to  be  examined.  The  lack  of  discharge  planning  on  the  part 
of  the  hospital  impacts  the  resident.  Group  members  recommended  that  HCFA  increase 
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consumer  education.  They  suggested  that  information  be  communicated  through  the  Internet,  in 
layman's  terms,  describing  how  the  survey  and  complaint  processes  work. 

Regarding  enforcement,  advocates  disagreed  with  the  then-current  moratorium  on  the  imposition 
of  certain  CMPs,  and  maintained  that  they  do  not  have  a  clear  picture  of  how  many  CMPs  have 
been  imposed.  Advocates  do  not  think  that  a  nursing  home  should  be  given  time  to  fix  its 
problems  before  a  remedy  is  imposed.  They  said  a  CMP  should  not  be  avoided  because  a  facility 
with  a  good  history  was  given  an  opportunity  to  correct.  Group  members  commented  that  in 
States  which  have  established  State  enforcement  systems,  the  process  is  effective  because 
enforcement  actions  are  taken  immediately  when  deficiencies  are  identified 

16.2.7  HCFA  Administrator's  Perceptions 

Bruce  Vladeck's  perceptions  at  the  conclusion  of  the  Seattle  Listening  Session  (August  7,  1996), 
crystallize  the  essence  of  the  issues  discussed  at  the  Listening  Sessions.  Edited  excerpts  follow: 

We  need  to  acbiowledge  the  importance  of  learning  better  ways  to  talk  with  one  another  and  the 
importance  of  acknowledging  the  difficult  tasks  facing  all  involved  in  the  process.  It  is  hard  to 
take  good  care  of  people  who  are  significantly  disabled,  many  of  whom  have  significant 
cognitive  limitations  of  one  sort  or  another,  and  who  are  at  the  stage  of  their  life  in  which  they 
come  into  a  nursing  home  with  very  well  formed  and  very  heterogeneous  patterns  of  behavior,  of 
tastes,  of  preferences,  of  ways  of  doing  things. 

Since  July  I,  1995  the  States,  under  contract  with  us,  have  conducted  about  40,000  complaint 
and  standard  nursing  homes  surveys.  In  that  period  of  time,  only  40  nursing  homes  have  been 
terminated  from  Medicare  and  or  Medicaid  and  only  two  hundred-fifty  of  these  facilities  have 
had  civil  monetary  penalties  imposed.  This  is  a  very  small  fraction  of  all  the  people  who  were 
threatened  with,  or  put  in  a  position  of  risk  for,  a  penalty  at  the  time  of  the  survey.  We  heard 
from  the  provider  community  that  75%  of  our  facilities  are  being  threatened  with  significant 
penalties.  We  heard  from  the  consumer  advocates  that  we  are  not  punishing  anyone.  They  are 
both  right.  It  is  clearly  a  perceptual  problem,  as  much  as  a  problem  in  the  actual  shape  of  the 
process,  and  it  is  not  immediately  obvious  what  to  do  about  it. 

There  is  a  cultural  clash  built  into  the  survey  and  certification  process  between  the  culture  of 
professional  health  care  on  the  one  hand  and  the  culture  of  a  legally  based  regidatory  system  on 
the  other  hand.  We  have  these  two  cultures  coming  together  at  the  point  of  the  survey  process  in 
a  way  that  makes  everyone  uncomfortable  and  everyone  uneasy,  and  we  must  determine  how  to 
manage  the  intersection  of  these  two  cultures  in  a  way  that,  even  if  it  doesn  7  significantly 
change  the  outcomes  of  this  process,  does  make  everyone  less  anxious. 

There  is  a  notion  that  there  should  be  ideally  no  deficiencies,  or  surveyors  find  no  deficiencies. 
Zero  defects  is  a  goal,  it  is  an  expectation,  it  is  not  an  enforceable  standard  that  we  expect 
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people  to  meet  all  the  time.  How  one  moves  between  continuing  to  maintain  that  as  a  goal  and 
as  an  expectation,  without  being  caught  up  in  "gotchas,  "  in  areas  that  are  not  really  that 
important  becomes  paralyzing  for  everyone  in  the  system.  We  have  to  draw  a  boundary  that  says 
that  ideally  there  should  be  no  mistakes  but  that  we  only  want  to  call  attention  to  or  tiy  to  fix 
those  that  really  created  a  significant  risk  in  which  someone  would  get  hurt.  That  is  what  the 
State  Operations  Manual  and  the  regidations  tried  to  do.  It  is  very  hard  to  do.  We  would 
certainly  never  claim  that  we 've  done  it  perfectly  but  we  very  much  look  forward  to  opportunities 
to  working  with  all  of  you  to  refine  it  further. 

We  have  a  commonality  of  purpose  and  goals  to  assure  that  people  get  good  care.  The  quality 
of  nursing  home  care  in  the  United  States  has  significantly  improved  in  the  last  decade.  It  is  not 
as  good  we  would  like,  but  it  is  much  better  than  it  used  to  be.  It  is  probably  better  this  year,  in 
general,  on  average,  than  it  was  last  year.  As  much  work  as  we  have  before  us,  and  as  hard  as 
this  is,  we  must  take  great  pride  in  the  progress  we  have  made  to  this  point.  The  more  we  talk 
with  one  another  and  listen  to  one  another,  the  more  successful  we  are  likely  to  be. 

16.3.    The  Ombudsman  Survey480 

The  Health  Care  Financing  Administration's  Center  for  Long  Term  Care  (CLTC),  Health 
Standards  and  Quality  Bureau,  conducted  an  informal  survey  of  States'  ombudsmen  to  discuss  the 
impact  of  the  survey  and  enforcement  changes  introduced  in  July  1995.  The  survey  focused  on 
changes  observed  in  quality  of  care  and  life  for  nursing  home  residents.  Fourteen  interviewers 
surveyed  ombudsmen  by  telephone  using  scripted,  often  open-ended  questions.  A  copy  of  the 
survey  is  attached. 

16.3.1  Respondents 

Title  VII  of  the  Older  Americans  Act  and  United  States  Code  Title  42,  Chapter  35,  Subchapter 
XI,  Part  A,  subpart  ii,  section  3058g  authorize  and  discuss  the  role  of  the  long-term  care 
ombudsman  program.  This  program,  which  is  overseen  by  the  Department  of  Health  and  Human 
Services'  Administration  on  Aging,  has  been  in  operation  since  1972,  when  it  was  introduced  as  a 
five-State  demonstration  project.  Since  then,  it  has  been  implemented  in  all  50  States,  the  District 
of  Columbia,  and  Puerto  Rico.  A  survey  by  the  American  Association  of  Retired  Persons  reported 
that  in  1994,  there  were  839  paid  staff  and  6591  volunteers  working  in  ombudsman  programs 

The  ombudsmen  are  charged  with  a  special  task.  Whereas  regulators  interpret  the  law  and  write 
implementing  regulations  to  address  quality  of  care  and  life  for  nursing  home  residents,  the 
ombudsmen  approach  quality  of  care  concerns  from  a  much  different  perspective.  The 


Report  written  by  Julie  Movers.  Interviewers  for  this  survey  were:  Nancy  Archer,  Lisa  Byrd;  Cindy  Graunke, 
Geneva  Harkness;  Delphia  Johnson;  Susan  Joslin;  Kathenne  Lochary;  Patricia  Miller;  Julie  Movers;  Anne 
Pesto;  Mary  Beth  Ribar;  Vittorio  Santoro;  Karen  Schoeneman;  Lois  Steinfort;  and  Mary  Weakland. 
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ombudsmen  act  as  advocates  for  nursing  home  residents,  receiving  and  investigating  complaints, 
often  intervening  with  nursing  homes,  and  presenting  investigation  findings  to  the  State  survey 
agencies  (SAs)  that  regularly  inspect  the  facilities.  The  ombudsmen  interviewed  for  this  survey 
had  varying  degrees  of  interaction  with  the  SAs  and  involvement  in  the  survey  process. 
Respondents  reported  attending  group  meetings,  exit  conferences,  and  interviews  during  the 
survey.  At  times,  they  may  be  onsite  for  the  entire  survey.  Some  reported  that  they  monitor  the 
facility  after  the  survey  to  see  whether  deficiencies  are  corrected  when  they  are  able  to  get  copies 
of  the  HCFA-2567  (Statement  of  Deficiencies)  in  a  timely  manner  The  ombudsmen  may  interact 
with  the  SAs  frequently  or  little,  which  is  seemingly  dependent  on  dynamics  within  each  State 

42  Code  of  Federal  Regulations  (CFR)  488.330  requires  that  the  SA  provide  the  State's  long- 
term  care  ombudsman  with:  the  HCFA-2567  and  the  separate  listing  of  isolated  deficiencies  that 
constitute  no  harm  with  the  potential  for  minimal  harm  (commonly  known  as  the  Box  A 
deficiencies);  the  reports  of  adverse  actions;  any  written  response  from  the  provider;  the 
provider's  request  for  an  appeal,  and  the  results  of  any  appeal.  SAs  are  also  encouraged  to 
contact  the  ombudsmen  when  they  plan  to  conduct  the  annual  onsite  certification  and  licensure 
survey,  as  the  ombudsmen  may  have  input  about  various  concerns  within  that  specific  facility  that 
should  be  looked  into  by  the  survey  team.  As  will  be  discussed  in  detail  later,  this  suggestion  is 
apparently  met  with  varying  degrees  of  enthusiasm,  leading  to  a  highly  collaborative  spirit  in  some 
States,  and  a  reportedly  mistrustful  atmosphere  in  others. 

CLTC  staff  interviewed  ombudsmen  from  41  States  and  the  District  of  Columbia.  Interviewers 
spoke  with  more  than  one  ombudsman  in  several  States,  bringing  the  total  number  of  respondents 
to  47  Respondents  represented  both  volunteer  and  salaried  ombudsmen.  From  State  to  State 
there  was  considerable  variation  in  the  organization  and  operation  of  the  ombudsman  programs 
Some  of  the  ombudsmen  interviewed  work  only  with  one  or  several  homes.  Others  work  in 
offices  that  are  responsible  for  a  large  geographic  region  with  as  many  as  67  homes.  Frequency  of 
onsite  nursing  home  visits  varied  as  well.  Responses  ranged  from  daily  to  monthly  or  on  an  ad  hoc 
basis. 

To  select  the  interviewees,  CLTC  staff  telephoned  the  each  State's  main  long-term  care 
ombudsman's  office.  CLTC  staff  then  asked  for  the  names  and  telephone  numbers  of  several  of 
the  State's  active  field  ombudsmen  who  work  with  more  than  one  facility  and  who  have  had 
several  years'  experience.  A  few  of  the  interviews,  however,  were  conducted  with  supervisory 
personnel  who  were  not  field  staff,  but  who  felt  they  could  contribute  information  about  some  of 
the  general  issues  of  survey  and  enforcement.  CLTC  staff  were  unable  to  get  in  touch  with  key 
personnel  for  a  number  of  States  and  consequently  could  not  conduct  interviews  for  those  States. 
Generally,  the  field  ombudsmen  were  forthright  in  their  comments  and  responses.  In  isolated 
instances,  CLTC  interviewers  noted  a  hesitancy  to  answer  some  of  the  questions  posed.  A  number 
of  the  interv  iewers  remarked  that  the  ombudsman  they  had  talked  with  expressed  appreciation  for 
the  opportunity  to  voice  his  or  her  concerns  and  observations. 
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16.3.2  Trends 


Although  the  survey  was  geared  to  solicit  information  about  the  impact  of  the  1995  changes  in 
survey  and  enforcement,  more  generic,  ongoing  concerns  that  were  not  tied  to  the  1995  changes 
emerged,  too.  Responses  and  information  received  varied  widely.  For  some  topics  discussed,  one 
respondent  might  describe  vast  improvement  in  a  care  area  while  another  spoke  of  it  as  a 
continuing  problem;  however,  a  few  themes  emerged  in  the  ombudsmen's  responses. 

16.3.2. 1  Staffing 

Twenty  seven  respondents  reported  seeing  or  working  on  issues  involving  inadequate  staffing  in 
facilities,  making  this  issue  the  most  frequently  mentioned  in  the  interviews.  Ombudsmen  receive 
complaints  regarding  staffing  levels  from  family,  residents,  and  the  staff  members  themselves.  One 
respondent  stated,  "Nothing  is  going  to  make  a  difference  until  we  increase  the  level  of 
reimbursement  and  staffing  requirements.  We  need  a  higher  ratio  of  aides  for  residents.  We  have 
one  aide  for  three  floors...  I  see  staff  trying  the  best  they  can  without  a  lot  of  help."  Ratios  are 
reported  to  be  as  poor  as  1  aide  to  46  residents. 

Several  ombudsmen  suggested  that  HCFA  address  the  problem  of  inadequate  staffing  by 
instituting  a  Federal  staffing  ratio  The  current  staffing  requirement,  found  at  42  CFR  483.30, 
does  not  contain  a  staff-to-patient  ratio.  Instead,  42  CFR  483.30  states  that,  "The  facility  must 
have  sufficient  nursing  staff  to  provide  nursing  and  related  services  to  attain  or  maintain  the 
highest  practicable  physical,  mental,  and  psychosocial  well-being  of  e?ch  resident  as  determined 
by  resident  assessments  and  individual  plans  of  care."  Anecdotal  information  suggests  that  due  to 
the  outcome-oriented  nature  of  the  regulation,  some  SAs  cite  staffing  deficiencies  only  if  poor 
care  or  harm  can  be  linked  to  short  staffing.  This  link  may  be  difficult  to  establish,  particularly  for 
psychosocial  and  quality  of  life  aspects  of  care.  A  staffing  ratio  requirement,  proponents  argue, 
would  give  the  staffing  requirements  the  teeth  and  enforceability  that  are  currently  missing. 

States  may  independently  adopt  staffing  ratios,  however,  this  approach  may  have  loopholes.  One 
ombudsman  stated  that  social  services  directors,  directors  of  nursing  (DoNs),  activities  directors, 
licensed  practical  nurses  (LPNs),  medication  aides,  and  nurse  aides  are  all  included  when 
calculating  staffing  ratios.  Since  direct-care  staff  and  those  who  have  no  hands-on  involvement  in 
residents'  care  are  lumped  together,  direct-care  staff  may  be  spread  more  thinly  than  the  ratio 
would  purport 

One  respondent  opposed  regulated  staffing  ratios,  commenting  that  she  was  aware  that  some  of 
her  colleagues  support  them.  The  problem  is  not  short  staffing,  she  explained,  but  that  staff  are 
not  doing  what  they  are  supposed  to  do.  Staff  actions,  not  the  number  of  aides  in  the  facility, 
makes  the  difference  between  good  and  poor  care. 
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16.3.2.2  Training 


Many  respondents  pointed  out  that  nurse  aides  and  other  facility  staff  need  training 
Recommendations  included  "beefing  up"  the  nurse  aide  training  programs  and  introducing 
continuing  education  in  areas  such  as  Alzheimer's  disease,  resident  dignity,  and  dementia.  One 
respondent  noted  that  OBRA  '87-mandated  training  in  areas  such  as  dementia  is  not  being 
provided  for  aides.  Although  a  fair  number  of  respondents  reported  seeing  improvement  in  how 
staff  members  interact  with  demented  residents,  the  need  for  additional  training  surfaced 
repeatedly.  Some  of  the  individual  ombudsmen's  observations  were  that 

•  "Nurse  aides  receive  no  training  in  dealing  with  behavior  problems." 

•  Staff  still  need  more  training  in  dementia  and  Alzheimer's.  They  need  more  information  on 
what  types  of  activities  are  appropriate  for  these  populations.  In  facilities  that  are 
understaffed,  staff  often  do  not  have  the  patience  to  deal  with  demented  residents  because 
they  are  so  harried  and  overworked.  Also,  the  pay  is  so  low  that  the  types  of  people  whose 
interpersonal  skills  are  not  well  developed  are  hired,  and  they  do  not  know  how  to 
appropriately  interact  with  the  demented.  They  may  not  know  how  to  handle  anger. 

•  Because  staff  have  not  been  trained  to  work  with  residents  who  have  dementia,  they  trigger 
catastrophic  reactions  that  could  be  avoided  and  do  not  provide  these  residents  with 
appropriate  stimulation. 

•  Staff  do  not  interact  well  with  residents  who  have  dementia.  They  do  not  sooth  or  calm  them. 
These  residents  can  be  difficult,  and  staff  tend  to  seclude  them  Staff  members  need  to  be 
taught  how  to  manage  these  residents. 

•  Staff  need  more  training  on  how  to  deal  with  demented  residents  Short  staffing,  frustration, 
and  lack  of  knowledge  are  the  greatest  contributing  factors  for  abuse,  and  they  exacerbate 
each  other. 

•  While  some  facilities  do  a  good  job  in  caring  for  the  demented,  others  think  that  everyone  has 
dementia. 

Additional  training  was  also  suggested  for  facility  personnel  not  invok  ed  in  direct  care,  including 
managerial  training  for  administrators,  DoNs,  and  social  workers  to  build  personnel  skills  and 
develop  their  ability  to  work  as  a  team.  One  interviewee  noted  that  team  work  is  absent  in  most 
facilities,  which  leads  to  employee  dissatisfaction  Other  concerns  involved  the  degree  of 
professionalism  of  facility  staff.  One  respondent  reported  that  many  nursing  home  administrators 
lack  a  college  degree,  let  alone  education  about  health  care.  Another  stated  that  LPNs  and 
certified  nursing  assistants  (CNAs)  receive  the  same  level  of  training 
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One  State's  problem  is  that  its  training  requirements  are  currently  higher  than  the  Federal 
standards,  however,  explained  the  ombudsman,  the  State,  which  has  become  provider-oriented,  is 
trying  to  have  State  standards  lowered.  "What  has  happened  for  us  is  that  it  is  easier  to  cutback 
and  lower  the  standard  to  meet  the  Federal  requirement  " 

16.3.2.3  Staff  Turnover 

While  CNAs  receive  their  training  at  facilities  and  may  begin  their  careers  in  nursing  homes,  many 
leave.  One  State's  ombudsman  has  seen  considerable  CNA  migration  to  home  health  agencies, 
with  an  annual  nursing  home  aide  turnover  rate  of  100  to  250  percent  and  an  average  length  of 
employment  of  60  to  90  days.  In  another  State,  CNA  turnover  rates  are  reported  as  250  percent 
annually  To  refer  to  this  high  rate  of  turnover  as  "phenomenal"  as  one  respondent  did  is  no 
exaggeration.  One  ombudsman  stated,  "Facilities  are  often  desperate  to  just  get  a  body  out  there 
to  work.  It  does  not  matter  who  or  what." 

What  contributes  to  the  high  turnover  rates9  Respondents  offered  several  opinions: 

•  Many  of  the  best  aides  leave  jobs  in  nursing  homes  for  other  positions  where  they  are  able  to 
take  care  of  one  person  at  a  time  and  provide  the  care  that  they  know  is  correct. 

•  Facilities  funnel  resources  into  administrative,  social  service,  or  structural  efforts  rather  into 
staffing.  Locally-owned  facilities  are  being  taken  over  by  national  corporations  that  send  the 
money  earned  out  of  State  rather  than  keeping  it  locally  and  spending  it  on  staffing. 
Corporations  often  economize  by  making  sure  that  the  aides  are  not  full-time  employees  so 
they  are  not  given  benefits.  Aides  often  receive  minimum  wage  and  can  make  more  money 
elsewhere. 

•  Staff  are  not  treated  well  or  with  respect  by  their  employers.  Aides  need  more  recognition  for 
good  work. 

•  If  someone  calls  in  sick,  the  staff  on  duty  often  have  to  work  overtime.  Absenteeism  puts 
additional  strain  on  those  workers  who  do  show  up.  Several  ombudsmen  report  that 
absenteeism  is  problematic,  particularly  on  night,  weekend,  and  holiday  shifts. 

High  turnover  adversely  affects  continuity  of  care  and  treatment.  Several  ombudsmen  reported 
that  when  facilities  implement  plans  of  correction,  problems  stay  fixed  until  personnel  change; 
then  problems  reappear 

16.3.2.4  Theft  Loss 

Eight  States'  ombudsmen  reported  that  residents  have  complained  to  them  about  theft  and  loss. 
Two  noted  that  nursing  homes  are  making  residents  sign  waivers  releasing  the  facility  from 
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responsibility  if  their  property  is  stolen  or  lost.  One  ombudsman  observed  that  when  property  is 
lost  or  stolen,  the  nursing  homes'  attitude  is  often,  "Oh  well."  Sometimes  the  home  feels  that  the 
resident  is  so  old  that  it  does  not  really  matter  if  he  or  she  has  items  such  as  glasses  and/or 
dentures  anymore. 

1 6. 3. 2. 5  Transfer/Discharge 

Fifteen  ombudsmen  reported  receiving  complaints  from  residents  about  transfer  and  discharge; 
five  specifically  noted  that  those  complaints  involved  facility  transfer  of  residents  with  behavioral 
problems  because  of  an  inability  to  take  care  of  them.  Several  respondents  also  noted  that 
facilities  are  reluctant  to  admit  residents  who  have  behavioral  problems  or  Alzheimer's  Disease, 
are  overweight,  smoke,  or  wander.  One  ombudsman  stated  that  when  facilities  become  smoke- 
free,  frail  people  are  driven  outside  to  smoke.  Facilities  require  people  to  stop  smoking  prior  to 
admission,  then  threaten  to  kick  them  out  if  they  start  again.  Improper  notification  prior  to 
transfer  from  the  Medicare  to  the  Medicaid  portion  of  the  facility  for  residents  who  exhaust 
Medicare  benefits  was  also  mentioned  as  a  problem. 

Two  ombudsman  specifically  reported  instances  of  residents  being  moved  about  within  facilities 
inappropriately.  One  reported  an  incident  involving  a  resident  who  had  had  multiple  sclerosis  for 
50  years.  Staff  rearranged  her  room,  removed  her  roommate,  and  moved  another  resident  into  the 
room  with  her  during  the  night. 

According  to  one  interviewee,  facilities  complain  that  residents  give  frivolous  reasons  for  not 
wanting  to  move.  The  ombudsman  noted  that  it  is  incongruous  when  facilities  say,  "This  is  your 
home,  but  we're  going  to  move  you  without  your  permission."  She  also  noted  that  her  State's 
politicians  and  providers  want  to  throw  out  regulations  requiring  notice  for  intra-facility  moves. 

/  6. 3. 2. 6    Predictable  Surveys 

A  repeated  complaint  voiced  by  ombudsmen  was  the  predictability  of  the  survey.  Comments 
included: 

•  The  nursing  home  knows  when  the  States  are  coming,  so  they  clean  up 

•  Although  standard  surveys  are  unannounced,  since  that  State  uses  the  same  schedule  from 
year  to  year,  nursing  homes  know  about  when  they  are  going  to  be  surveyed,  so  they  spend  a 
lot  of  time  getting  ready  for  the  survey  .After  the  survey,  things  go  back  to  usual  and  slack  off 
somewhat. 

•  The  facilities  know  that  the  surveyors  are  coming  before  they  arriv  e  at  the  facility.  The  nursing 
home  is  a  mess  on  Saturday,  but  it  looks  beautiful  on  Monday  when  the  surveyors  arrive. 
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•  Homes  knowing  the  survey  date  is  an  issue.  Care,  food,  and  the  environment  change 
dramatically  when  it  is  known  that  the  surveyors  will  be  there.  Often  corporate  personnel  will 
be  in  the  facility  when  surveyors  arrive.  Tip  oflfs  are  given  by  motel  personnel  and  SA  staff 
This  problem  has  been  reported  to  the  Attorney  General,  but  no  prosecution  has  resulted. 
Facilities  are  also  tipped  off  about  complaint  investigations. 

•  Facilities  generally  know  when  to  expect  a  survey  It  plays  out  like  a  fire  drill.  The  surveyors 
arrive  and  the  staff  suddenly  appear;  everyone  has  a  job  to  do  One  staff  person  told  the 
ombudsman  that  her  job  was  to  make  sure  that  all  residents  were  covered.  Suddenly  when  the 
surveyors  are  at  the  facility,  call  lights  are  answered,  residents  are  toileted,  garnish  appears  for 
the  food.  Facilities  can  "spiff  up"  the  nursing  home  in  about  half  an  hour.  Surveyors  tell  the 
ombudsman  that  they  did  not  see  any  of  the  concerns  that  she  brought  to  their  attention. 

•  Survey  times  should  be  random  and  much  more  frequent.  Nursing  homes  often  fly  in  extra 
help  before  the  survey,  so  that  when  the  surveyors  come  in,  staffing  levels  are  wonderful.  The 
DoN,  who  usually  just  sits  behind  the  desk,  is  out  on  the  units  helping  to  care  for  the 
residents.  When  the  survey  personnel  see  very  good  staffing  and  have  a  reason  to  believe  that 
the  levels  are  higher  than  usual,  the  ombudsman  asks  them  to  compare  the  time  sheets  from 
the  past  few  weeks  to  current  ones  to  see  if  there  are  current  names  that  have  never  shown  up 
before  That  process  helps  identify  artificially-high  staffing.  Facilities  are  tipped  off  about 
upcoming  surveys,  but  the  ombudsman  is  unaware  of  how  they  receive  their  information. 

•  Facilities  know  when  the  SA  is  coming.  When  surveyors  are  in  the  facility,  they  should  look  at 
the  staffing  levels  six  months  prior  to  the  visit.  The  staffing  levels  change  when  the  State 
survey  unit  arrives  Many  families  say  that  when  survey  team  was  there,  staff  members  were 
all  over  the  place. 

Ombudsmen  suggested  increased  staggering  of  surveys  and  weekend  surveying  to  introduce  a 
true  element  of  surprise. 

16.3.3  Responses  to  Questions  About  Quality  of  Care 

Respondents  who  suggested  staffing  ratios  or  mentioned  concerns  with  inadequate  staffing  often 
brought  up  the  quality  of  care  and  life  problems  they  saw  resulting  from  short- staffing.  Although 
the  acuity  of  residents'  conditions  has  increased,  staffing  levels  have  not  changed.  Several 
respondents  remarked  that  nursing  home  residents  are  more  sickly  than  they  were  five  years  ago. 
More  have  dementia,  and  many  are  not  functional,  one  ombudsman  noted  The  factors  behind  this 
change  in  the  population  are  arguable  However,  with  increased  acuity  comes  the  need  for 
additional  assistance  or  care.  If  short-staffing  is  as  pervasive  a  problem  as  the  ombudsmen  report, 
then  care  areas  such  as  helping  residents  with  toileting,  turning  to  prevent  pressure  sores  and 
protect  skin  integrity,  feeding,  and  ambulating,  are  liable  to  suffer.  Survey  results  bear  out  that 
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while  various  care  areas  have  improved  in  some  States,  in  others  they  continue  to  be  extremely 
problematic. 

In  addition  to  soliciting  general  impressions  of  quality  of  care  and  life,  the  survey  specifically 
asked  whether  change  had  been  observed  since  July  1995  in  the  areas  of:  assistance  with  meals 
and  feeding,  assistance  with  walking;  dressing  and  grooming,  care  for  toileting  and/or 
incontinence;  restraints  use;  and  turning/pressure  sore  treatment.  If  respondents  noted  a  change, 
they  were  asked  to  describe  it  or  give  an  example.  Several  of  the  respondents  remarked  that  the 
changes  that  they  had  seen  corresponded  to  the  introduction  of  the  OBRA  '87  legislation  rather 
than  the  1995  survey  and  enforcement  revisions. 

163.3.1     Assistance  With  Meals 

Responses  about  how  well  facilities  provide  assistance  at  mealtimes  varied.  One  interviewee  noted 
that  sometimes  slow  eaters  are  not  fed  their  entire  meal,  especially  if  something  out  of  the 
ordinary  happens  to  cause  chaos.  Another  reported  that  he  still  sees  trays  set  down  before 
residents  without  any  help  for  those  who  obviously  need  assistance. 

Conversely,  some  respondents  indicated  changes  such  as  better  staff-to-patient  ratios  during 
mealtime,  more  homelike  seating  arrangements,  more  assistance,  better  attention  to  weight  gain  or 
loss,  more  individualization,  and  staggered  eating  schedules.  One  ombudsman  reported  that  in  the 
past  few  years,  she  has  seen  facilities  frequently  cited  for  inadequate  mealtime  assistance  If  she 
sees  a  resident  with  a  sight  problem,  she  asks  him  what  the  facility  does  for  him  at  mealtimes.  The 
answer  she  used  to  receive  was  that  the  facility  would  just  put  the  tray  in  front  of  him.  Now  staff 
members  orient  the  resident. 

16.3.3.2  Restraints 

Considering  the  emphasis  given  to  restraints  reduction,  it  is  not  surprising  that  most  ombudsmen 
noted  an  improvement  in  restraints  use,  some  even  calling  it  "tremendous."  Restraints  issues  have 
not  been  altogether  resolved,  however  Some  facilities  have  taken  the  mandate  to  reduce  the 
number  of  restraints  as  an  order  to  remove  all  restraints  without  appropriate  care  planning  and 
interventions  in  place  to  protect  the  previously-restrained  residents  from  falls  or  injury.  Individual 
concerns  expressed  by  ombudsmen  also  included  failure  to  see  bed  siderails  as  a  restraint  and  an 
increased  use  of  chemical  restraints. 

16.3.3.3  Assistance  With  Walking 

Assistance  with  walking  improved,  with  ombudsmen  reporting  that  there  is  more  emphasis  on  this 
area  in  the  care  plan  and  more  restorative  care  An  interviewee  commented,  "Rehab  has  changed 
and  improved!  The  physical  therapists  have  gotten  the  appropriate  type  of  equipment  and  help  the 
residents  use  it  appropriately."  One  respondent  suggested  that  this  improvement  might  be  linked 
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to  an  increase  in  reimbursement  for  restorative  and  physical  therapy  services  rather  than  an 
improvement  in  survey  and  enforcement  procedures.  More  than  half  of  the  respondents  did  not 
report  seeing  any  change  in  this  area;  a  few  reported  that  they  do  not  see  residents  being 
ambulated,  but  lined  up  in  wheelchairs  in  the  facilities'  hallways.  Relatively  speaking,  however, 
assistance  with  walking  was  one  of  the  areas  that  received  the  most  positive  feedback. 

1 6. 3. 3. 4  Dressing  and  Grooming 

The  area  of  dressing  and  grooming  showed  little  change  from  the  pre- 1995  environment.  A  few 
respondents  reported  improved  grooming,  with  more  women  wearing  their  make-up,  more  men 
dressed  nicely,  no  facial  hair  on  men  or  women,  and  residents  having  clean  nails.  Conversely, 
there  were  reports  of  horrible  grooming. 

One  respondent  stated  that  hygiene,  including  brushing  teeth,  washing  hair,  and  maintaining 
cleanliness,  is  still  a  problem.  Oral  hygiene  is  particularly  poor.  "I  don't  think  that  staff  go  near 
residents'  teeth."  The  ombudsman  added  that  it  is  difficult  to  get  within  three  feet  of  residents  to 
speak  to  them  without  holding  your  breath.  She  spoke  to  an  area  dentist  who  went  into  facilities 
to  do  training  He  said  that  trainees  simply  do  not  want  to  get  into  residents'  mouths.  He  offered  a 
$500  gift  certificate  for  a  facility  that  could  maintain  oral  hygiene  for  its  residents,  and  in  2  years, 
he  could  not  give  it  away. 

How  well  facilities  performed  in  this  care  area  was  linked  to  staffing  by  ombudsmen.  The  majority 
of  respondents  reported  seeing  no  change  in  this  care  area  since  the  1995  survey  and  enforcement 
procedural  changes. 

16.3.3.5  Problematic  A  reas 

In  light  of  the  number  of  ombudsmen  who  reported  seeing  no  improvement  in  them  and  the 
anecdotal  information  provided,  two  areas  continue  to  be  particularly  problematic:  toileting 
and/or  care  for  incontinence,  and  turning  and  prevention  of  pressure  sores.  Only  four  ombudsmen 
reported  seeing  any  positive  change  in  the  area  of  toileting  residents  and  caring  for  incontinence. 
Other  respondents  either  reported  seeing  no  change  or  gave  negative  comments  about  conditions. 

Increases  in  the  number  of  urinary  tract  infections,  accidents  in  bed,  and  the  number  of  residents 
placed  in  paper  products  were  noted  One  ombudsman  stated  that  some  of  the  facilities  she  works 
with  strip  residents  from  the  waist  down  and  put  them  on  pads  for  the  night.  Residents  awaken 
with  fecal  material  and  urine  all  over  them.  The  facilities  do  not  provide  the  residents  with  diapers, 
saying  that  the  residents  need  to  "air  out."  Other  ombudsmen  reported  that  staff  tell  residents  to 
wet  themselves  or  the  beds,  then  an  aide  will  come  around  to  clean  them  One  respondent 
reported  that  residents  sit  in  wet  Depends  and  diapers  for  up  to  2  hours  since  the  current 
requirement  is  that  facilities  only  have  to  check  the  residents  every  2  hours.  If  a  resident  wets 
himself  at  2  p.m.,  he  might  not  be  changed  until  4  p.m.,  depending  on  whether  he  is  alert, 
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oriented,  and  able  to  attract  attention  to  the  fact  that  he  needs  assistance.  The  2-hour  requirement 
is  seen  as  a  maximum  requirement  rather  than  a  minimum.  "It's  a  degrading  and  humiliating 
problem  for  the  resident." 

Remarks  made  by  the  ombudsmen  included: 

•  "There  is  no  bowel  and  bladder  program  that  is  set  for  individuals.  They  [the  facility]  may 
have  a  program  of  every  2  hours,  but  you  watch,  and  they  don't  do  it  If  they  have  a  program, 
it  is  the  same  for  everyone.  That's  not  individualized  " 

•  "This  has  always  been  a  problem  and  it  hasn't  improved.  That's  why  we're  so  heavily  leaning 
on  [the  SA]  to  look  at  staffing  regulations." 

•  "I've  heard  the  residents  inform  staff  that  they  had  to  use  the  restroom,  and  staff  have 
responded,  'You  have  a  diaper  on,  so  I'll  get  to  you  later.'" 

Families  complain  that  relatives  who  were  continent  when  they  entered  a  facility  become 
incontinent  because  the  necessary  toileting  assistance  is  not  provided.  Due  to  short-staffing, 
ombudsmen  explain,  call  bells  are  not  answered  in  a  timely  manner,  and  the  residents  are  unable  to 
reach  the  bathroom  in  time  to  avoid  incontinence. 

One  ombudsman  noted,  "Residents  make  the  routine  reports  that  staff  are  slow  to  answer 
lights..."  Another  reported  that  residents  wait  up  to  45  minutes  before  call  bells  are  answered.  A 
third  respondent  stated  that  residents  say  that  no  one  comes  at  all  when  residents  use  their  call 
bells.  At  least  eight  ombudsmen  mentioned  resident-reported  concerns  about  unanswered  call 
lights  or  bells. 

When  assistance  to  the  bathroom  is  provided,  occasionally  residents  fall  off  the  toilets  because  no 
one  comes  to  take  them  out  of  the  bathroom.  One  anecdote  related  was  of  a  93  year  old  woman 
who  was  abandoned  on  the  toilet,  then  left  to  lie  on  the  bathroom  floor  for  3  hours.  The  resident 
later  died.  The  unanswered  call  bells,  the  lack  of  assistance  in  the  bathroom,  and  the  failure  to 
keep  residents  clean  seem  to  substantiate  the  earlier  points  made  about  inadequate  staffing  levels. 

The  second  area  that  received  poor  responses  was  turning  and  other  preventive  measures  for 
pressure  sores  and  their  care.  A  few  ombudsmen  reported  seeing  improvement,  with  better 
assessment  and  prevention  and  fewer  sores.  Some  noted  that  facilities  appear  to  be  more 
proactive,  using  special  beds  to  help  maintain  residents'  skin  integrity  A  significant  number  of 
respondents,  however,  reported  that  they  have  seen  no  change  in  this  care  area.  One  ombudsman 
reported,  'There  is  a  shortage  of  staff.  One  bed-bound  residents  was  crying  out  in  pain,  and  the 
staff  ignored  her  I  asked  the  treatment  nurse  to  look  at  her,  especially  her  foot.  The  heel  of  her 
foot  was  mush,  and  no  one  had  checked  for  the  source  of  her  pain  " 
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One  respondent  associated  good  treatment  with  the  facility's  employing  a  good  DoN  and 
treatment  nurse.  In  one  facility  with  good  staff,  pressure  ulcers  have  almost  been  eliminated.  A 
different  facility  that  the  same  ombudsman  works  with,  however,  has  the  idea  that  treatment  is 
simply  sending  the  resident  to  the  hospital  for  debridement.  They  have  residents  sit  up  in  chairs  all 
day,  even  if  they  are  asleep,  and  will  not  let  them  go  to  bed  and  take  the  pressure  off  their 
buttocks. 

16.3.3.6  General 

One  interviewee  reported  that  generally  changes  in  quality  of  care  stem  from  a  change  in 
administrator,  and  may  be  for  the  better  or  worse  A  facility  that  was  deficiency-free  that  had  a 
change  of  administrator  had  an  80  page  HCFA-2567  2  years  later  Family  members  tell  one 
ombudsman  that  to  guarantee  that  their  loved  ones  are  cared  for,  they  have  to  be  present  Other 
ombudsmen  remark  that  their  presence  or  that  of  family  members  acts  as  an  impetus  for  correct 
facility  action  and  good  care. 

16.3.4  Responses  to  Questions  About  Quality  of  Life 

About  a  third  of  the  respondents  reported  seeing  some  positive  change  in  quality  of  life  (although 
a  few  of  them  noted  that  the  changes  corresponded  to  the  introduction  of  OBRA  '87  rather  than 
the  survey  and  enforcement  changes  of  1995).  Restraints  reduction,  a  change  in  attitude  toward 
residents'  rights  and  dignity,  and  more  attention  to  activities  were  areas  of  improvement  noted  by 
some  of  the  ombudsmen. 

At  least  two  thirds  of  the  respondents  either  had  negative  things  to  say  about  quality  of  life  or 
reported  seeing  no  difference  since  1995.  Problems  cited  included:  activity  persons  without 
enough  help;  poor  food,  a  lack  of  choices,  dignity,  and  privacy  for  residents,  disrespectful 
treatment  of  residents;  violations  of  residents'  rights;  poor  staff  interaction  with  residents  who 
have  dementia,  and  a  lack  of  treatment  for  depression 

A  common  ombudsman  comment  was  that  the  survey  process  has  a  difficult  time  assessing  and 
weighing  quality  of  life.  The  harm  scale  is  inappropriate  for  quality  of  life  issues,  one  ombudsman 
pointed  out.  Quality  of  care  problems  more  easily  adapt  to  the  outcome-based  survey  model 
Problems  with  quality  of  life,  however,  somehow  never  rise  to  a  level  of  harm.  When  questioned 
about  how  surv  eyors  can  support  a  determination  of  harm  for  quality  of  life  deficiencies,  the 
ombudsman  responded  that  it  was  not  a  matter  of  harm,  it  was  a  matter  of  quality  of  life.  He 
suggested  that  HCFA  not  spend  its  time  trying  to  define  what  kind  of  harm  someone  has  when  she 
sits  with  her  face  to  the  wall  all  day  long,  as  that  distinction  does  not  accomplish  facility  change. 

Additional  comments  were  that  unless  surveyors  see  something  occur  right  in  front  of  them,  they 
cannot  seem  to  grasp  that  it  happens,  and  that  in  States  where  few,  if  any,  deficiencies  are  cited, 
quality  of  life  is  least  likely  to  receive  citation 
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One  respondent  stated  that  the  survey  process  is  solid,  but  it  is  simply  not  being  carried  out  as  it 
should  be.  The  tools  are  not  being  used.  Dignity  issues  are  being  cited,  but  at  a  very  low  level 
The  surveyors  in  her  State  do  a  good  job  of  finding  problematic  areas,  but  surveyors  are  being 
restricted  in  assigning  them  any  importance. 

16.3.4.1     A  ccommodating  Preference/Dignity/Privacy 

Observations  for  this  multifaceted  area  were  diverse,  ranging  from  a  reported  change  in  facility 
attitude  and  remarkable  improvement  to  a  complete  lack  of  accommodation  or  respect. 
Observations  included: 

•  Facilities  do  not  follow  residents'  preferences.  They  follow  the  staff  s  schedule 

•  See  more  flexible  bathing  and  meal  schedules. 

•  Much  improvement  is  needed  in  these  areas.  These  requirements  are  not  cited  enough.  They 
are  "too  mushy."  For  example,  you  cannot  prove  a  negative  outcome  for  someone  who  wants 
to  get  up  late  whose  wishes  are  not  accommodated. 

•  There  is  no  difference  in  the  area  of  choice.  There  is  still  an  institutional  approach. 

•  Accommodation  of  choice  and  respecting  the  residents'  dignity  and  privacy  varies  from  home 
to  home  Ombudsmen  work  on  this  a  lot.  There  is  some  success  in  letting  residents  pick  their 
schedules. 

•  Facilities  have  gotten  much  better  about  working  with  residents  If  the  residents  like  to  sleep 
till  9  a.m.,  the  facilities  let  them.  Privacy  is  still  a  problem.  "Still  I  go  into  facilities  and  staff 
walk  into  residents'  rooms  without  knocking."  Care  is  often  provided  without  closing  the 
resident's  room  door.  "They  [staff]  forget  that  it's  the  resident's  home,  and  they  violate  their 
privacy  right  and  left.  I  really  harp  on  this  when  I  do  inservices." 

•  This  area  has  improved  Staff  are  more  sensitive  to  accommodating  residents'  needs. 

•  Staff  are  more  respectful,  not  condescending.  Staff  appear  to  be  more  respectful  of  residents 
in  little  areas,  such  as  refraining  from  the  use  of  terms  that  may  be  inappropriate  for  a  resident, 
e.g.,  "Honey,"  and  knocking  before  entering  a  resident's  room 

•  There  is  some  change  for  the  better,  especially  in  choices  for  daily  living.  Facilities  are  more 
aware  of  privacy/dignity  issues  Facilities  are  contacting  ombudsman's  office  with  concerns 
about  individual  residents. 
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•  Improved  greatly,  especially  in  the  area  of  choices  and  foods.  In  one  facility,  residents  can 
choose  a  timeframe  within  which  they  would  like  to  eat. 

•  Facilities  still  have  problems  with  staff  giving  baths  -  no  dignity.  Nurse  aides  need  sensitivity 
training  (i.e.,  no  bath  privacy,  lying  in  urine,  bound  to  a  wheelchair,  to  see  how  it  feels). 

•  There  is  no  choice  in  bathing.  The  schedule  is  set  for  shower  on  Monday,  whirlpool  on 
Wednesday,  shower  on  Friday.  "Your  choice  is...  take  it  or  leave  it."  There  are  still  dignity 
problems  for  bed  bound-residents;  still  feces  under  the  nails,  privacy  problems  with  the 
bathroom  door  and  curtains  open  during  care 

•  The  ombudsman's  office  received  a  complaint  that  residents  were  combative  because  they 
were  awakened  during  the  night  to  have  showers.  A  complaint  survey  was  conducted  that 
found  the  complaint  to  be  unsubstantiated.  When  the  ombudsman  investigated,  she  found  that 
when  the  surveyor  went  onsite,  she  was  told  that  the  only  residents  bathed  at  night  were  those 
who  were  confused.  The  surveyor  said  that  if  this  was  the  case,  then  there  was  no  problem  It 
was  okay  to  bathe  those  residents  during  the  night.  When  the  ombudsman  saw  these  results, 
she  notified  the  SA,  and  a  surveyor  was  sent  back  to  the  facility  That  surveyor  did  write  a 
deficiency. 

•  Depends  on  administrator  and  the  DoN.  If  you  have  a  free  spirit,  you  can  see  variety  and 
allowance  of  choice;  if  nuns,  all  can  be  scheduled  by  the  clock.  Many  homes  are  going  to  the 
team  approach  to  bathing.  They  line  up  residents  to  shower/bathe.  There  is  no 
individualization  for  preference  of  a  shower  or  bath. 

•  Most  homes  keep  residents  on  a  pretty  tight  schedule.  Only  those  who  complain  will  get  a 
change.  The  bath  schedule  is  very  regimented,  i.e.,  if  a  residents  misses  a  scheduled  bath,  he  or 
she  might  not  get  a  bath  at  all. 

•  No  problems  with  dignity  and  privacy.  Most  frequent  complaint  is  having  to  get  up  when  staff 
want  residents  to,  not  when  the  residents  want  to.  The  residents  do  not  complain  because  they 
do  not  want  to  make  waves. 

•  The  survey  team  really  stays  on  top  of  these  areas.  Overall,  the  requirements  are  being  met 
Surveyors  make  facilities  very  aware  of  the  need  for  maintaining  privacy  and  dignity. 

•  "OBRA  has  caused  an  awakening.  Bedtimes  have  changed.  If  you  want  to  go  to  bed  late,  then 
you  do  If  you  wan  to  make  your  own  bed,  then  you  can.  If  you  want  to  set  the  table,  then  the 
doctor  writes  an  order  for  therapeutic  recreation  and  you  set  the  table  It's  like  it  is  supposed 
to  be.  No  more  warehouses.  This  is  a  home  " 
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•  There  seems  to  have  been  a  consciousness  raising  in  issues  of  dignity.  Facilities  think  about  it 
more. 

•  Five  facilities  in  one  ombudsman's  area  give  the  residents  the  option  of  getting  up  at  rotating 
times.  Facilities  will  make  arrangements  to  accommodate  residents'  preferences  after  they 
receive  a  complaint.  Many  residents  are  put  to  bed  too  early  in  the  evening. 

•  "They  say,  'This  is  when  you're  going  to  take  you're  bath.'"  "I've  never  seen  the  facilities 
give  them  [residents]  too  many  choices.  They  try  to  fit  them  all  into  this  box." 

•  A  92  year  old  woman  was  not  put  to  bed  until  midnight.  She  was  very  distraught  about  this, 
and  she  died  the  next  morning. 

•  Comments  have  been  received  from  residents,  such  as,  "Not  enough  staff.  It's  bedlam  in  the 
evening.  There's  only  1  person  to  put  20  people  to  bed."  The  needs  of  staff  rather  than 
residents  are  primary  because  the  work  load  is  split  between  tours  As  a  consequence,  some 
residents  go  to  bed  at  3  p.m.  or  as  late  as  9:45  p.m.  Or,  the  opposite  will  happen;  the  night 
shift  will  get  residents  up  at  5:30  a.m.  to  offset  some  of  the  workload  for  the  day  tour 

•  When  a  generally  moody  resident  who  had  had  a  stroke  that  resulted  in  left-side  impairment 
was  in  a  particularly  bad  mood,  she  preferred  to  go  back  to  bed  during  the  day.  On  a  day 
when  the  ombudsman  was  in  the  facility,  the  resident  asked  to  be  put  back  to  bed.  The  nursing 
staff  refused  to  allow  her  to  go  back  to  bed,  as  they  usually  tried  to  make  her  wait  until  2  p.m. 
before  returning  her  to  bed.  The  resident  began  crying  and  became  upset.  The  ombudsman 
approached  the  supervising  nurse  and  asked  that  the  resident  be  returned  to  bed.  The  nurse 
refused  to  accommodate  the  request.  The  ombudsman  asked  again,  noting  that  the  resident 
was  upset  and  was  not  feeling  well.  The  nurse  stated  that  the  resident  would  be  permitted  to 
return  to  bed  after  2  p.m.  An  excuse  for  the  delay  was  that  staff  members  were  busy  with  the 
lunchtime  feedings  and  they  would  get  to  it  after  that  task  was  completed  The  ombudsman 
noted  that  the  facility  administration  often  uses  excuses  to  make  the  residents  wait  before 
accommodating  requests.  The  administration  has  a  "triage  mentality."  They  prioritize  the 
patients'  needs;  however,  a  resident  who  is  craving  a  cigarette  and  is  denied  one  because  the 
staff  are  busy  attending  other  peoples'  needs  is  not  comforted  by  this  rationale.  These 
problems  and  this  attitude  mean  not  enough  staff.  "The  bottom  line  is  the  dollar,  and  where 
facilities  can  cut  staff,  they're  going  to  do  it." 

•  "They  [facilities]  are  more  resident  centered.  They  listen  to  the  resident  more  rather  than  just 
the  family." 

•  "One  thing  that  Fve  seen  that  I've  been  really  pleased  with  is  that  they're  looking  more 
closely  at  residents'  rights.  Before,  I  hadn't  been  seeing  much  of  that.  I  have  seen  an 
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improvement  in  the  facilities.  The  new  process  scared  the  facilities,  so  they've  really  started 
looking  at  what  they're  doing." 

16. 3. 4. 2     Quality  and  Variety  of  Food,  Including  Ethnic  Foods,  Provided 

Ombudsmen  comments  included: 

•  There  is  little  ethnic  food.  It  is  coming,  but  not  here  yet 

•  There  has  been  some  improvement,  maybe  a  choice,  but  it  is  not  wide. 

•  The  number  of  food  complaints  has  dropped  dramatically.  I  have  tasted  food  when 
investigating  complaints,  and  generally  it  has  been  very  good. 

•  Improved  quality  and  variety.  The  facility  tries  to  meet  residents'  needs  if  they  can.  If  not,  they 
work  with  the  family  to  get  their  help,  especially  in  native  ethnic  foods. 

•  Improving.  Councils  are  more  vocal  now  and  facilities  are  listening 

•  I  am  not  getting  as  many  complaints  (none  this  fiscal  year  at  all),  so  I  assume  there  has  been 
great  improvement. 

•  Improvement.  There  is  more  attention  to  resident  likes  and  dislikes.  For  example,  the 
appearance  of  pureed  food  has  improved.  It  is  made  to  look  like  regular  food. 

•  More  latitude  in  choice. 

•  Facilities  utilize  a  corporate  menu  that  is  not  individualized. 

•  Quality  and  variety  vary  from  home  to  home 

•  No  change  (eight  ombudsmen). 

•  Decline  in  quality  and  variety  of  food,  perhaps  because  of  staff  training  or  money.  Staff 
members  are  not  aware  that  weight  loss  is  because  food  is  not  appealing.  Staff  does  not  know 
how  to  fix  problems  (like  offering  alternatives) 

•  'There  is  no  choice  here.  Chicken  is  cheap  to  buy  and  that  is  what  is  served.  In  one  facility, 
for  staff  appreciation  day,  the  staff  got  t-bone  steaks  and  the  residents  had  chicken.  One  day 
they  had  pizza  for  the  staff,  and  a  resident  wandered  into  the  room  and  remarked  how  good 
the  pizza  looked  and  took  a  piece,  The  director  of  nursing  told  her  to  put  it  back.  The  variety 
of  food  goes  to  the  staff." 
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•  Most  residents  know  they  can  have  a  substitute  or  seconds.  Last  week  in  one  nursing  home, 
the  residents  did  not  have  bread  for  three  days.  The  administrator  did  not  pay  the  bill.  That 
administrator  is  being  replaced.  The  new  administrator  promised  better  food,  not  eating  on 
trays  all  the  time.  Only  time  will  tell  if  he  keeps  his  promise. 

•  For  some  facilities  the  ombudsman  never  receives  any  complaints.  However,  food  is  the  first 
item  to  suffer  in  a  budget  crunch.  This  area  needs  more  work. 

•  Many  complaints  about  food.  Facilities  use  food  to  retaliate  if  residents  complain.  One  nursing 
home  served  residents  hamburgers  with  no  condiments  at  all  The  alternative  food  choice  at 
lunch  is  always  yesterday's  lunch  At  dinner  the  alternative  is  always  soup  and  a  butter 
sandwich. 

•  Biggest  food  complaint  now  is  of  cold  food  in  a  wing  that  is  always  served  last. 

•  Cheaper  cuts  of  meat,  tougher  to  chew,  and  less  choice  If  you  do  not  like  what  is  being 
served,  the  alternative  is  a  cheese  sandwich  or  peanut  butter  Some  facilities  serve  cold  meals 
for  dinner  instead  of  hot.  This  shift  has  come  about  to  save  money  They  do  not  have  to  have 
anyone  there  to  manage  this.  The  staff  can  just  take  the  food  out  of  the  refrigerator 

•  In  one  facility,  the  residents  wanted  to  see  the  turkey  and  fixings  at  Thanksgiving  instead  of 
just  the  prepared  plate  of  food.  So,  the  nursing  home  served  Thanksgiving  family  style  with 
the  turkey  carved  at  the  end  of  some  of  the  tables,  and  the  residents  could  pick  and  choose 
which  vegetables  they  wanted.  Other  holiday  meals  evolved  to  be  served  the  same  way. 

•  Usual  number  of  complaints  about  food.  Blacks  and  Hispanics  complain  that  they  are  not 
offered  ethnic  foods.  Hot  food  is  not  hot  Cold  food  is  not  cold.  Sandwiches  are  served  on 
weekends.  Residents,  who  were  farmers,  do  not  receive  the  kinds  of  meals  they  would  like  to 
have. 

•  Fewer  complaints. 

•  No  complaints  are  received  about  lack  of  ethnic  food.  Complaints  are  about  quality  and  flavor. 

1 6. 3. 4. 3     Interaction  with  Residents 

The  number  one  complaint  received  in  the  ombudsman's  office  now,  as  always,  is  lack  of 
attentiveness,  one  respondent  commented  The  residents  want  the  CNAs  and  others,  but  mostly 
the  CNAs  who  serve  as  their  direct  caregivers,  to  treat  them  as  if  they  care  for  them  The 
residents  want  personal  attention  They  express  loyalty  to  the  CNAs  and  report  that  staff  members 
are  overworked  and  stretched  too  thin. 
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At  one  end  of  the  spectrum,  short-staffing  makes  little  time  for  attentiveness;  to  progress  along 
the  continuum,  however,  it  actually  may  lead  to  ill  treatment.  When  staffing  levels  are  inadequate, 
the  CNAs  may  become  short  with  residents  because  they  know  that  they  are  not  doing  the  job 
that  needs  to  be  done.  As  noted  earlier,  understaffing  can  be  an  aggravating  factor  leading  to 
abuse  or  neglect 

Interactions  with  cognitively  intact  residents  appear  to  be  good,  with  reports  of  staff  being  more 
responsive  to  residents  and  having  more  concern  for  residents'  rights  and  point  of  view.  However, 
responses  indicate  that  these  residents  are  better  treated  than  those  who  have  dementia  Most 
respondents  suggested  staff  training  and  providing  more  information  on  what  types  of  activities 
are  appropriate  for  this  special  population. 

Several  other  ombudsmen  noted  innovative  approaches  to  caring  for  demented  residents,  and  a 
few  reported  seeing  good  results  in  facilities  with  established  dementia  or  Alzheimer's  wings. 
However,  as  with  almost  every  area  discussed,  the  answers  about  how  well  facilities  treat  and 
interact  with  demented  residents  varied. 

16.3.4.4  Activities 

The  majority  of  the  respondents  noted  that  they  have  seen  a  positive  change  in  the 
appropriateness  and  variety  of  activities  for  individual  residents.  As  with  other  areas  that  showed 
improvement,  several  of  the  respondents  associated  changes  with  the  introduction  of  OBRA  '87 
rather  than  1995  survey  and  enforcement  changes. 

Improvements  noted  included:  more  activities  on  the  weekends  and  evenings,  different  types  of 
activities;  increased  individuality;  increased  SA  focus  on  this  area,  which  has  lead  to  facilities 
concentrating  on  providing  activities  for  bedfast  residents  or  those  with  low  mobility;  more  one- 
on-one  activities,  including  reading  to  and  talking  with  residents  and  playing  records;  and 
improved  activities  for  demented  residents.  Positive  observations  were  also  reported  where 
communities  are  involved  with  the  home  and  its  activities. 

Some  respondents  reported  that  there  are  no  activities  for  residents  with  dementia  or  that  there  is 
no  differentiation  in  the  level  of  activities.  The  more  alert  residents  go  to  activities  The  ones  with 
dementia  are  left  to  their  own  devices.  Several  commenters  questioned  the  meaningfulness  of 
activities  provided.  One  noted  that  activities  directors  are  "low  in  the  food  chain",  indicating  that 
funding  and  support  for  activities  is  lacking.  .Another  respondent  noted  that  the  number  of 
activities  personnel  and  social  workers  in  the  facility  are,  to  residents,  more  indicative  of  good 
care  than  the  number  of  nursing  assistants.  A  high  number  of  activities  and  social  workers 
indicates  to  residents  that  the  facility  cares  about  them 

As  with  other  areas,  some  ombudsmen  reported  seeing  no  change  or  poor  conditions.  One 
ombudsman  said,  "The  activity  calendar  is  glorified,  but  you  don't  see  the  activities.  There  is  little 
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done  for  bed-bound  residents.  The  activities  are  always  the  same  old  thing— bingo.  Sometimes, 
activities  are  not  appropriate.  One  day  they  were  trying  to  do  the  macarena  [a  dance]  with 
wheelchair-bound  residents...  they  could  not  get  out  of  their  chairs."  Another  respondent  stated, 
"Recreation  -  forget  it!"  The  least  amount  of  dollars  are  spent  on  this  area,  she  reported,  and 
quality  of  life  is  "nothing."  One  ombudsman  expressed  disappointment,  saying,  "Appropriate  and 
varied  activities  are  lacking  in  good  homes.  They  have  bingo,  sing-alongs,  and  church  There  is  no 
attempt  to  draw  upon  the  strengths  of  residents  that  they  have  mastered  before  they  entered  the 
home.  There  have  been  artists  who  could  teach  or  explain  art,  but  that  has  not  been  tapped." 

16.3.5  Ombudsman  Involvement  in  the  Survey  Process 

Prior  to  the  survey,  many  ombudsmen  contact  or  are  contacted  by  the  SA  to  discuss  complaints 
and  concerns.  Ombudsmen  gather  information  on  subjects  such  as  staffing  levels  to  pass  along  to 
surveyors  to  use  during  the  survey.  Ombudsmen  submit  monitoring  reports,  lists  of  issues  of 
concern,  and  suggested  residents  for  the  sample  during  the  survey.  One  respondent  reported  that 
the  ombudsmen  in  her  area  file  yearly  reports  on  each  resident,  which  they  have  convinced  the 
survey  teams  to  read.  In  the  past,  this  ombudsman  stated,  the  survey  teams  did  not  view 
ombudsmen  as  credible  and  would  not  rely  on  their  information;  however,  the  ombudsmen  were 
persistent  and  are  now  taken  more  seriously 

While  many  of  the  respondents  report  complaints  or  observations  to  the  SAs,  the  level  of 
responsiveness  to  this  information  varied  widely.  Several  described  the  SAs  as  responsive  and 
their  working  relationship  as  close  and  collaborative.  Reports  included  weekly  or  monthly 
meetings  between  the  ombudsmen  and  SAs,  joint  investigations,  and  information  exchange.  One 
respondent  noted  that  changes  in  the  efficiency  of  the  survey  were  more  a  result  of  the 
collaborative  relationship  between  the  SA  and  ombudsman's  office  than  the  survey  process 
changes. 

However,  the  level  of  cooperation  between  the  SA  and  the  ombudsman's  office  is  not  as  great  in 
some  States.  While  one  ombudsman  stated  that  the  SA  is  often  able  to  write  deficiencies  based  on 
information  she  provides,  another  in  a  different  State  was  told  that  her  input  was  not  helpful.  An 
interviewee  expressed  frustration  that  the  SA  is  not  open  to  concerns  she  raises  and  is  unwilling  to 
hear  complaints  Others  state  that  their  input  is  not  taken  seriously  or  is  discounted  by  the  SA. 

If  a  complaint  survey  is  conducted  by  the  SA,  it  may  or  may  not  contribute  to  a  change  in 
conditions.  The  SA,  several  ombudsmen  explained,  has  slightly  different  criteria  or  very  high 
standards  of  proof  so  that  complaints  may  not  be  confirmed  even  if  the  survey  team  goes  into  the 
facility  after  receiving  the  complaint  One  interviewee  reported  that  the  public  perception  is  that  it 
does  no  good  to  complain  If  record  review  and  staff  interview  do  not  corroborate  the 
ombudsman's  report,  another  ombudsman  explained,  the  complaint  is  dismissed.  Equal  weight  is 
not  given  to  residents',  families',  and  ombudsmen's  words  and/or  observations  by  some  SAs. 


Study  of  Private  Accreditation  (Deeming)  of  Nursing  Homes. 
Regulatory  Incentives  and  Non-Regulatory  Initiatives,  and 
Effectiveness  of  the  Survey  and  Certification  System 


497 


Some  ombudsmen  see  the  SAs  as  failing  to  respond  appropriately  to  complaints,  which  leads  them 
to  deal  with  complaints  as  best  they  can  without  SA  assistance.  One  such  person  commented, 
"We  complain  and  nothing  happens.  Most  of  the  time  they  [the  SA]  comes  out  and  nothing  gets 
done  so  I  usually  handle  complaints."  Another  ombudsman  from  the  same  State  added, 
"Normally,  I  resolve  a  complaint  and  no  longer  take  it  to  the  State  unless  there  are  repeated 
complaints  against  a  nursing  home."  A  few  other  respondents  reported  only  sending  complaints  to 
the  SA  on  a  limited  basis. 

A  common  theme  in  the  interviews  was  a  desire  to  be  more  involved  in  the  survey  process.  In 
some  States,  this  is  hindered  when  the  ombudsmen  are  not  notified  of  survey  dates,  exit 
conferences,  group  meetings,  and/or  findings  in  a  timely  manner.  Failure  to  report  changes  in 
schedules  has  also  lead  a  number  of  ombudsmen  to  be  reluctant  to  plan  their  schedules  around 
surveys.  One  respondent  believed  that  there  was  a  passive  aggressive  effort  to  keep  ombudsmen 
"out  of  the  loop"  by  depriving  them  of  this  information. 

The  ombudsmen  also  expressed  an  interest  in  going  on  surveys  with  an  SA  team  as  a  learning 
experience,  participating  in  surveyor  training,  and  being  involved  with  informal  dispute  resolution. 

16.3.6  Enforcement 

Perhaps  the  most  common  theme  when  discussing  enforcement  was  a  frustration  with  Federal  and 
State  reluctance  to  use  enforcement  tools.  Many  ombudsmen  complained  that  the  enforcement 
system  has  never  really  been  implemented.  One  ombudsman  opined: 

I  have  been  unimpressed  with  the  State  survey  agency's  performance  Remedies 
are  threatened  but  not  imposed— and  HCFA  shares  this  blame  For  example, 
HCFA's  institution  of  the  moratorium  and  the  shortage  of  ALJs  feed  into  this 
problem.  And  there  is  an  all  or  nothing  approach  by  both  the  State  survey  agency 
and  HCFA  Just  this  morning  a  facility  was  closed,  displacing  388  residents! 
These  residents  will  probably  wind  up  placed  out  of  State  (we  have  the  second 
highest  occupancy  rate  in  the  nation).  Why9  Because  the  State  agency  threatened, 
and  threatened,  and  threatened  to  impose  remedies,  but  it  never  did  -  until  it 
finally  just  closed  the  place  down  A  temporary  manager  or  an  intermediate 
sanction  could  have  gone  a  long  way  in  bringing  them  into  compliance. 

Another  stated, 

"Concerns  are  addressed  in  a  timely  manner  on  paper  only,  but  I  still  see  an 
astonishing  number  of  care  deficiencies  that  never  change..  The  surveyors  mostly 
give  a  slap  on  the  wrist  and  nothing  happens  to  the  nursing  home  They  need  to 
apply  more  pressure  to  ensure  that  changes  are  made  and  that  they  last." 
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One  ombudsman  stated  that  she  did  not  know  of  any  facility  in  her  area  that  had  had  an 
enforcement  action  taken  against  it,  so  the  enforcement  regulations  did  not  seem  to  have  any 
influence.  Others  also  noted  a  reluctancy  to  use  the  teeth  of  the  process,  the  remedy.  One 
respondent  stated  that  every  substandard  quality  of  care  deficiency  is  cleared  before  or  by  date 
certain  with  zero  substantive  change. 

Are  problems  being  fixed?  If  so,  are  they  fixed  more  quickly,  and  are  the  fixes  lasting9  A  number  of 
respondents  noted  that  compliance  is  not  just  a  paper  exercise,  but  is  meaningful  and  is  being 
reached  more  quickly  (particularly  in  States  that  have  taken  enforcement  actions).  Several  others, 
however,  reported  that  there  is  just  paper  compliance  and  that  problems  are  fixed  for  the  moment, 
returning  shortly  after  the  survey  team  leaves  the  facility  Solutions  are  temporary  patches.  One 
ombudsman  offered  that  the  permanence  of  the  correction  is  not  measured  because  of  the 
elimination  of  S  A  revisits. 

While  some  homes  are  conscientious  about  fixing  problems,  for  facilities  that  are  not  quality 
homes,  changes  are  not  lasting.  Poor  facilities  change  the  problem  and  make  sure  it  stays  improved 
through  the  next  survey  (which  keeps  them  out  of  trouble  so  they  cannot  be  cited  for  having  a 
"repeat"  problem),  then  things  go  downhill  again.  One  ombudsman  commented  on  seeing  the  same 
problems  repeatedly  in  the  absence  of  systems  in  place  to  assure  continuity  of  care. 

A  number  of  ombudsmen  complained  about  the  complexity  or  ineffectualness  of  the  grid.  One 
noted  that  she  failed  to  see  how  a  facility  could  have  20  Box  G  deficiencies  and  still  not  have 
substandard  quality  of  care.  Several  commented  on  how  confusing  the  grid  is.  Others  reported  that 
deficiencies  are  assigned  inappropriately  low  levels  of  scope  and  severity. 

When  discussing  remedies,  the  ombudsmen  spoke  at  length  about  civil  monetary  penalties  (CMPs) 
If  HCFA  would  let  fines  stand  and  not  remove  them,  one  noted,  it  would  really  help.  When 
facilities  are  hit  with  substantial  fines,  they  see  that  they  need  to  fix  the  problem  and  they  attend  to 
it.  The  threat  of  possible  CMPs  would  cause  facilities  to  listen  to  the  ombudsman,  who  could  tell 
them  what  areas  needed  to  be  fixed  prior  to  the  survey.  Now,  without  fines,  facilities  could  not 
care  less  when  problems  are  pointed  out  to  them  by  the  ombudsman  or  are  cited  by  the  SA. 

Ombudsmen  in  States  that  have  used  CMPs  for  deficiencies  generally  reported  that  the  CMPs  are 
effective  in  promptly  bringing  facilities  into  compliance  and  in  encouraging  them  to  be  more 
careful.  In  one  State,  CMPs  have  been  assessed  and  have  resulted  in  the  few  problem  facilities  in 
the  State  "coming  around",  i.e.,  giving  better  care  and  keeping  it  better  .An  ombudsman  observed 
that  facilities  in  her  area  appear  to  be  trying  harder  and  putting  systems  in  place  to  keep  deficient 
practices  corrected,  and  that  CMPs  appear  to  be  the  motivator.  One  respondent  reported  seeing 
only  isolated  instances  where  care  has  improved,  and  they  have  been  only  when  heavy  duty 
enforcement  action  has  been  taken. 
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Comments  about  the  use  of  CMPs  were  positive  with  a  few  exceptions.  Some  respondents  stated 
that  fines  are  not  high  enough,  are  lessened,  or  are  threatened  but  not  imposed  often  enough. 

One  respondent  also  noted  that  enforcement  has  been  a  deterrent  for  some  facilities  as  word 
spreads  quickly  in  the  nursing  home  community  when  a  facility  is  subject  to  a  denial  of  payment. 

When  asked  for  general  comments  or  suggestions,  18  of  the  respondents  asked  that  HCFA  beef  up 
enforcement.  Ombudsmen  suggested  that  HCFA: 

•  Resume  penalties  and  enforcement  activity 

•  Put  teeth  in  the  enforcement  regulation,  with  fines  and  sanctions  that  stick 

•  Be  really  strong  on  enforcement,  since  it  is  the  only  recourse  when  a  facility  will  not  change. 

•  "Make  the  remedies  real!" 

•  More  heavily  sanction  facilities.  "I  think  that  would  make  a  tremendous  difference  in  quality  of 
care  and  life.  I'd  like  to  see  the  sanctions  not  just  on  paper,  but  actually  in  place." 

•  "Call  facilities  on  the  carpet."  Enforcement  needs  to  happen. 

•  Use  more  intermediate  sanctions. 

•  Do  not  water  down  the  enforcement  regulations. 

•  Continue  with  the  process  and  apply  more  sanctions. 

•  Realize  that  the  1995  enforcement  changes  have  not  been  implemented.  Don't  throw  out  the 
enforcement  system-implement  it!  Bring  back  the  fines.  They  make  facilities  sit  up  and  take 
notice,  and  changes  get  made 

•  Implement  the  enforcement  penalties.  Facilities  know  that  the  enforcement  process  is  too 
lenient,  and  they  have  to  have  a  very  high  grid  score  before  something  happens  to  them 

•  Reinstate  fines  and  the  expectation  that  they  will  be  utilized 

•  "I  would  like  to  see  them  [the  facilities]  penalized  more  often  than  they  are.  Hit  them  in  the 
pocket-book!" 
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16.3.7  Surveyors 


In  a  number  of  instances,  States'  ombudsmen  were  quick  to  praise  and/or  defend  the  efforts  of 
their  SAs'  surveyors.  However,  they  noted  that  pay  for  surveyors  is  often  not  commensurate  with 
the  time,  demands,  and  intensity  of  the  job.  The  respondents  also  remarked  that  surveyors  in  some 
States  feel  beaten  down  when  their  field  observations  are  discarded  back  at  the  SA  office.  One 
interviewee  believed  that  surveyors  get  "cut  off  at  the  knees"  by  the  HCFA  regional  office. 

Ombudsmen  were  frustrated  with  the  informal  dispute  resolution  process  and  the  number  of 
deficiencies  that  are  thrown  out  during  that  stage  of  the  survey  and  enforcement  process.  Many 
would  like  to  participate  or  observe  the  meeting. 

The  respondents  were  at  odds  about  the  role  of  the  surveyor.  Several  envisioned  surveyors  in  a 
teaching  capacity,  giving  information  to  facilities  to  aid  in  improvement  of  care  and  quality  of  life. 
One  ombudsman  noted  that  facilities  fear  the  SA,  which  does  not  create  a  healthy  environment 
since  efforts  should  be  cooperative.  Other  respondents  stated  that  if  a  facility  needs  technical 
assistance,  it  can  hire  a  consultant.  One  commenter  pointed  out  the  need  for  the  survey  team  to 
retain  their  role  as  inspectors.  A  second  respondent  added  that  she  sees  a  too-friendly  relationship 
between  surveyors  and  facilities.  Additional  remarks  included  allegations  of  bribery  and  nepotistic 
relationships  where  surveyors  cyclically  leave  the  SA  to  work  for  providers,  then  return  to  the  SA, 
then  leave  to  work  for  providers  again.  In  sharp  contrast  were  highly  favorable  ombudsmen's 
comments  about  the  capability  and  skill  of  their  States'  surveyors 

16.3.8  Survey  Process 

Although  ombudsmen  appreciated  the  increased  focus  on  residents  rather  than  paper  reviews,  they 
expressed  a  recurring  frustration  with  the  facilities'  ability  to  skew  survey  results  by  putting  on  a 
false  front  during  surveys.  Many  of  the  ombudsman  reported  changes  in  the  facility's  environment 
and  staffing  patterns  when  the  survey  team  is  onsite,  which  gives  a  false  impression  about 
conditions. 

Comments  included: 

•  "It's  a  joke,  a  paper  exercise."  The  survey  continues  to  be  paper-focused.  There  is  no 
difference  between  the  way  surveys  are  conducted  now  and  how  they  were  conducted  before 
the  enforcement  procedures  went  into  effect. 

•  .Although  '"we  do  have  some  good  surveyors,"  whenever  they  write  deficiencies  and  turn  the 
report  in  to  the  SA,  the  citations  are  deleted  Surveyors  routinely  survey  the  same  facilities  year 
after  year.  "'When  good  surveyors  raise  questions,  they  are  transferred  to  another  county."  "If 
they  [surveyors]  are  writing  too  many  deficiencies  on  their  homes,  they're  assigned  to  another 
team  " 


Study  of  Private  Accreditation  (Deeming)  of  Nursing  Homes.     50 1 
Regulator*'  Incentives  and  Non-Regulatory  Initiatives,  and 
Effectiveness  of  the  Survey  and  Certification  Svstem 


•  Surveyors  are  instructed  not  to  cite  new  deficiencies  on  a  revisit. 

•  The  survey  process  is  much  more  thorough  than  it  was  5  years  ago. 

•  During  the  survey,  "fake"  staff  are  brought  in,  which  skews  the  survey  results  by  giving 
surveyors  an  artificial  environment  to  observe. 

•  "How  can  a  facility  have  0  deficiencies  when  50%  of  the  residents  are  restrained?  I  wish  the 
public  could  know  that  the  State  requirements  are  not  met!" 

•  "When  the  new  survey  process  came  out,  we  were  invited  to  training.  We  thought  there  would 
be  change,  and  there  was  initially.  But  this  year,  the  survey  process  has  been  so  diluted.  There 
have  been  no  'on  the  spot'  citations...  I  see  poor  homes  go  deficiency-free.  This  is 
demoralizing  to  good  nursing  homes  and  to  residents  and  families.  This  tells  you  about  the 
credibility  of  the  survey  agency...  When  things  go  wrong,  there  is  so  little  hope  for  change  for 
residents  and  families." 

•  "Most  homes  in  [my  State]  count  on  a  deficiency-free  survey." 

•  At  the  exit,  surveyors  often  tell  the  Administrator  that  the  facility  has  a  deficiency,  but  that  they 
are  not  citing  it  because  it  would  not  get  through  the  SA's  supervisory  review  process. 
However,  they  tell  the  facility  that  the  problem  must  be  fixed. 

•  Surveyors  go  in  on  Tuesday  and  leave  on  Thursday.  They  do  not  get  any  information  from  the 
ombudsman  ahead  of  time  unless  they  have  a  complaint,  "And  then  they  tell  us,  'Well,  that's 
your  job.'"  The  ombudsman  was  told  by  a  source  within  the  SA  that  the  surveyors  were 
instructed  to  a  pass  a  facility  regardless  of  what  they  found. 

•  Quality  of  care  had  improved  till  the  State  cut  back  the  length  of  the  survey  from  one  week  to 
three  days  a  year  ago.  Three  days  is  not  enough  time  to  document  problems. 

•  One  ombudsman  conducted  a  survey  that  concluded  that  there  were  more  deficiencies  in  the 
past.  In  1996,  the  average  number  of  deficiencies  for  87  facilities  was  2.2.  When  asked  why 
there  were  so  few,  she  stated  that  she  thought  it  was  both  a  State  directive  and  the  new  survey 
process. 

•  Need  more  consistency  in  the  survey  process.  Process  varies  from  region  to  region  across  the 
State. 

•  The  survey  should  be  from  more  of  a  psychosocial,  not  a  medical,  model. 
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•  Complaints  are  held  for  6  to  8  months  in  one  State.  Another  respondent  reported  that  they  are 
usually  held  until  the  next  annual  survey  is  performed.  One  commenter  stated  that  it  takes  6 
months  for  the  SA  to  respond  to  even  an  abuse  case  because  the  SA  does  not  have  enough 
staff. 

•  The  SA  will  not  cite  a  deficiency  unless  there  is  an  actual  negative  outcome. 

•  The  SA  is  not  following  the  process  of  citing  deficiencies  which  occur  to  one  resident. 
16.3.9  Suggestions/Comments 

•  Individual  rooms  for  residents. 

•  Spend  more  money  on  home  services,  maintenance  and  preventive  care,  and  less  on  long-term 
care 

•  "Allowing  deemed  status  for  nursing  homes  is  dangerous.  Facilities  can't  even  figure  out  the 
basics  yet." 

•  Look  at  staffing  issues  in  the  context  of  resident  outcome,  looking  at  more  than  the  physical 
care.  Take  into  account  the  whole  person,  including  overall  mental  and  emotional  well-being. 

•  Some  facilities  assign  the  same  CNA  to  each  resident  every  day  to  they  build  a  relationship, 
which  is  wonderful. 

•  Have  more  quality  of  life  initiatives. 
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17.0     CHANGES  IN  RESIDENT  STATUS  PRE  AND  POST  JULY  1,  1995 


17.1  Introduction 

The  goal  of  this  analysis  is  to  measure  the  impact  of  the  new  enforcement  regulation  on  nursing 
home  resident  outcomes.  The  new  regulation  became  effective  on  July  1,  1995.  Because  the 
enforcement  regulation  introduced  potential  penalties  for  individual  citations,  facilities  may  have 
responded  to  the  new  process  by  improving  the  overall  quality  of  care.  This  enhanced  quality  of 
care  in  turn  may  have  improved  resident  outcomes. 

The  assessment  of  care  quality  requires  the  selection  of  measures  that  take  into  account  the 
efficacy  of  available  treatments,  the  expected  health  impact  of  improvements  in  care,  and  the  target 
population,  as  well  as  the  context  for  their  use  and  the  availability  of  data  for  their  measurement.482 
Within  a  nursing  home  setting  this  would  mean  selecting  measures  for  conditions  where 
interventions  of  known  efficacy  exist  and  the  expected  resident  outcomes  would  indicate  the  extent 
of  a  facility's  compliance  with  regulatory  criteria.  More  specifically,  the  kinds  of  measures  would 
include  avoidable  events  that  can  occur  across  a  fairly  large  subset  of  the  population  if  care  is 
insufficient.483  The  measures  selected  for  this  study  meet  this  criteria  of  prevalent,  yet  avoidable 
problems.484 

Restraints,  pressure  sores,  bladder  incontinence  and  bowel  incontinence  are  among  the  problems 
most  frequently  identified  in  long-term  care  populations.485  The  presence  of  chronic  illnesses,  self- 
care  deficits,  mobility  deficits,  altered  level  of  consciousness  and/or  altered  nutrition  increase  a 
nursing  home  resident's  risk  to  experience  these  conditions.  A  nursing  home  resident's  risk  to 
develop  these  conditions  is  diminished  if  he  or  she  receives  quality  care.  Although  not  all  pressure 
sores  can  be  prevented,  with  consistent  care  and  attention  most  can  be  prevented  or  made  less 


This  chapter  was  written  by  Robert  Schmitz  and  Pinka  Chatterji  of  Abt  Associates.  Marvin  Feuerberg,  HCFA, 
provided  input  on  measurement  issues  and  the  limitations  of  OSCAR  data.  Mick  Cowles  (Cowles  Research 
Group),  Edward  Mortimore  (HCFA)  and  Susan  Joslin  (HCFA)  provided  data  files  for  the  analysis. 

Siu,A.  et.  al.  "Choosing  Quality  of  Care  Measures  Based  on  the  Expected  Impact  of  Improved  Care  on  Health." 
Health  Services  Research,  27.  (5),  619-650.  1992 

IOM;  op-  Clt. 

As  a  result  of  OBRA  legislation  nursing  homes  were  held  accountable  to  meet  a  higher  standard  that  focuses  on 
the  residents'  "highest  practical  physical,  mental  and  psychosocial  well-being."  (  42  CFR  483.25)  Facihtes  use 
standard  HCFA  forms  to  report  data  about  these  measures  as  part  of  the  standard  survey  process.  These  data 
are  recorded  in  the  Online  Survey  Certification  And  Reporting  System  (OSCAR)  by  State  agency  survey  staff. 

Haight,  B.K.  Research  in  Long-Term  Care.  NLN  Publications  20-2992,  7,  1989. 
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severe.486  Incontinence  is  a  symptom  of  one  or  more  underlying  problems  and  not  part  of  the 
normal  aging  process.487  If  left  untreated  incontinence,  both  bladder  and  bowel,  can  lead  to  other 
serious  physical  complications  including  urinary  tract  infections,  skin  breakdown;  and  sepsis. 

In  this  analysis,  these  four  resident  outcomes  are  analyzed  at  the  State  survey  area  office  level  and 
at  the  facility  level:  (1)  percent  residents  physically  restrained;  (2)  percent  residents  with  pressure 
sores;  (3)  percent  residents  incontinent  of  bladder;  and  (4)  percent  residents  incontinent  of 
bowel.488  The  following  research  questions  are  of  interest: 

•  Has  the  status  of  nursing  home  residents  improved  since  July  19959 

•  If  resident  status  generally  has  improved,  can  this  improvement  be  associated  with  the  new 
enforcement  regulation  that  was  initiated  in  July  1995? 

•  If  resident  status  improvement  can  be  linked  to  the  new  enforcement  regulation,  does  the  effect 
of  the  intervention  vary  by  State/region/area  office  jurisdiction,  possibly  because  of 
State/regional/area  office  level  variation  in  enforcement9  Does  the  effect  of  the  intervention 
vary  by  resident  status  measures  in  previous  years? 

17.2     Study  Design 

17.2.1  Data  Sources  -  OSCAR 

This  analysis  utilizes  1995  and  1996  On-line  Survey,  Certification,  and  Reporting  system  (OSCAR) 
data  as  well  as  other  State-level  information.  It  is  reasonable  to  ask  whether  these  data  are 
adequate  for  this  particular  analysis.   The  OSCAR  data  are  an  administrative  data  base,  not  a 
research  data  base.  Essentially,  nursing  homes  are  required  to  fill  out  forms  when  the  State  survey 
agency  conducts  its  (usually  annual)  certification  survey.  We  do  not  know  of  any  particular 
incentive  (e.g.,  something  that  might  affect  reimbursement)  to  fill  out  the  forms  accurately,  or 
deliberately  inaccurately  for  that  matter.  But  nursing  homes  are  busy  places,  and  they  often 
complain  about  paperwork  burdens.  So  how  does  a  facility  know,  for  example,  how  many  people 


Braden,  B.,  and  Bergstrom,  N.  "A  Conceptual  Schema  for  the  Study  of  the  Etiology  of  Pressure  Sores." 
Rehabilitation  Nursing  12,  (1),  9.  1987. 

Abdellah,  F.  "Incontinence:  Implications  for  Health  Care  Policy."  Nursing  Clinic  of  North  America,  23,  (1 ), 
291.  1988. 

Bowel  incontinence  can  be  affected  by  a  number  of  disease  processes  outside  the  control  of  the  facility. 
Although  the  OSCAR  data  have  no  data  elements  that  would  permit  us  to  directly  control  for  specific  co- 
morbidities, we  have  entered  the  percentage  of  residents  bedfast  as  a  covariate  in  the  regressions  to  indirectly 
control  for  these  other  potential  sources  of  bowel  incontinence.  Although  these  considerations  are  less 
important  with  respect  to  bladder  incontinence,  we  are  also  entering  bedfast  into  the  these  regressions. 
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are  receiving  a  psychotropic  medication?  (Note:  facilities  report  resident  characteristics  in  the 
aggregate,  they  are  asked  the  total  number  of  residents  with  a  characteristic,  not  if  a  given  resident 
has  that  characteristic.  Hence,  it  is  not  possible  to  cross  tabulate  characteristics  at  the  individual 
resident  level.)  If  the  nursing  home  is  a  small,  20-bed  facility,  then  the  facility  staff  person  filling 
out  the  OSCAR  form  is  likely  to  know  and  would  have  no  incentive  not  to  report  it  accurately. 
But  what  if  it  is  a  200-bed  facility? 

Of  course,  many  of  the  required  OSCAR  data  elements  can  be  derived  from  the  Minimum  Data  Set 
(MDS)  which  are  required  to  be  completed  individually  on  all  residents.  But  unless  the  home  has 
computerized  the  MDS  (which  is  will  be  required  to  do  in  the  future  under  a  pending  HCFA 
regulation),  the  form  may  be  completed  in  the  most  expedient  (and  potentially  inaccurate)  manner 
possible  Unfortunately,  with  one  exception  which  will  be  discussed  below,  we  do  not  know  of 
any  efforts  to  compare  a  number  of  data  elements  from  OSCAR  with  alternative,  independent  data, 
preferably  of  known  or  better  accuracy.   For  all  these  reasons,  the  OSCAR  data  are  prone  to  a 
number  of  reporting  errors.  Nevertheless,  this  represents  a  less  serious  problem  when  the  data  are 
aggregated  by  State  or  other  small  area,  and  random  reporting  errors  wash  out.  Of  course  it 
would  have  been  preferable  to  use  MDS  data,  but  these  data  are  not  available  for  the  entire  U.S. 

Finally,  the  OSCAR  files  utilized  in  this  analysis  have  undergone  a  considerable  "cleaning"  effort  in 
order  to  minimize  a  number  of  sources  of  potential  error  to  which  these  administrative  data  are 
prone:  duplicate  records  have  been  eliminated,  and  the  data  cleaned  to  remove  gross  errors  in  the 
reported  number  of  beds  and  residents.  All  of  these  efforts  have  increased  our  confidence  in  the 
quality  of  the  data  utilized  in  this  analysis. 

17.2.2  Methods 

Initially,  trends  in  nursing  home  resident  outcomes  over  time  are  assessed  using  regional  and 
national  level  plots  for  the  time  period  January  1993  -  December  1996.  The  plots  group  the 
outcome  measures  in  quarterly  intervals  to  ensure  that  the  number  of  facilities  surveyed  during 
each  time  period  was  adequate.  If  the  new  enforcement  regulation  had  a  positive  impact  on 
resident  outcomes,  the  regional  and  national  level  plots  may  show  a  decrease  in  rates  of  restraint 
use,  pressure  sores,  incontinence  of  bladder  and  incontinence  of  bowel  after  July,  1995.  Of  course, 
these  plots  do  not  account  for  other  variables  that  may  have  changed  over  time  (e.g.  case  mix). 

To  control  for  confounding  variables  and  to  investigate  whether  resident  status  improvements  can 
be  linked  to  the  enforcement  regulation,  a  quasi-experimental  study  design  is  implemented  that 
takes  advantage  of  the  staggered  timing  of  the  new  regulation.  The  new  enforcement  regulation 
was  introduced  to  individual  facilities  between  July  1995  and  July  1996.  Facilities  both  within  and 
across  states  were  surveyed  at  different  points  in  time.  Using  this  feature  of  the  survey  process,  an 
artificial  control  group  was  created.  The  control  group  consists  of  facilities  that  were  subject  to  the 
new  enforcement  regulation  for  the  first  time  between  January  and  June  1996.  The  treatment 
group  consists  of  those  facilities  that  were  introduced  to  the  new  enforcement  regulation  for  the 
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first  time  between  July  and  December  1995.  A  comparison  is  made  between  the  control  group  and 
the  treatment  group's  resident  outcomes  during  1996 

The  analysis  is  conducted  both  at  the  state  survey  area  office  level  and  at  the  facility  level.  At  the 
facility  level,  the  dependent  variable  in  the  model  is  the  outcome  for  the  facility  measured  in  1996. 
For  the  treatment  group,  this  1996  outcome  is  measured  about  one  year  after  the  new  enforcement 
regulation  was  implemented.  For  the  control  group,  the  1996  outcome  is  measured  at  the  time  the 
new  enforcement  regulation  is  introduced  for  the  first  time.  The  model  controls  for  facility  and 
state  level  covariates  that  are  expected  to  affect  the  outcomes  of  interest  including  case-mix 
variables,  lagged  values  of  the  outcomes,  state  and  regional  fixed  effects,  and  the  time  in  months 
since  the  new  regulation  was  enforced.  A  binary  variable  indicates  whether  the  facility  is  part  of 
the  control  group  or  the  treatment  group. 

The  same  model  is  used  to  analyze  the  data  aggregated  to  the  area  office  level.  The  dependent 
variable  in  this  model  is  the  average  value  of  the  outcome  for  the  area  office  jurisdiction  (e.g. 
average  percentage  of  nursing  home  residents  physically  restrained  in  a  particular  area  office 
jurisdiction  in  New  York).  Similarly,  the  covariates  are  aggregated  to  the  area  office  level  (e.g. 
average  time  in  months  since  new  regulation  was  introduced  in  a  particular  area  office  jurisdiction 
in  New  York).  In  this  case,  the  treatment  indicator  is  the  percentage  of  facilities  in  the  area  office 
jurisdiction  that  are  part  of  the  treatment  group.  Because  of  the  small  number  of  observations  (N 
=  131),  this  portion  of  the  analysis  does  not  include  state  and  regional  level  fixed  effects. 

Both  at  the  facility  and  at  the  area  office  level,  the  estimated  coefficient  on  the  treatment  variable 
represents  the  effect  of  the  new  enforcement  regulation  on  resident  status  outcomes  in  1996.  If  a 
treatment  effect  exists,  it  may  vary  by  state,  by  region  or  by  area  office  jurisdiction  because  of 
state,  regional,  or  area  office  jurisdiction  level  differences  in  enforcement.  To  account  for  the 
possibility  of  treatment  effects  that  vary  by  region,  the  facility  level  models  include  interaction 
terms  between  HCFA  regions  and  the  treatment  dummy  variable.  This  variable  could  not  be 
included  in  the  area  office  level  analysis  because  of  sample  size  problems. 

The  treatment  effect  also  may  vary  according  to  the  facility's  previous  outcomes.  For  example, 
facilities  with  high  proportions  of  residents  with  pressure  sores  may  be  more  responsive  to  the  new 
enforcement  regulation  compared  to  facilities  that  already  had  low  rates  of  pressure  sores  before 
the  new  enforcement  regulation  was  introduced.  To  capture  this  effect,  interaction  terms  between 
the  treatment  variable  and  the  outcome  measured  in  the  previous  survey  were  covariates  in  the 
facility  level  models.  This  interaction  term  can  provide  information  on  whether  the  treatment 
effect  varies  by  facility  level  outcomes  in  the  previous  year. 

To  capture  potential  differences  in  treatment  effects  due  to  geographical  differences  in 
enforcement,  an  area  office  level  index  of  sub-standard  care  citations  was  created.  Facilities' 
substandard  care  citations  were  aggregated  to  the  area  office  jurisdiction  level  for  1996.  An 
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enforcement  dummy  variable  was  created  that  indicates  whether  or  not  the  area  office  jurisdiction's 
average  substandard  care  violations  in  1996  were  in  the  lowest  quartile  nationally. 

This  variable  may  capture  treatment  effect  differences  between  area  office  jurisdictions  that  are 
"low  enforcers"  and  all  other  area  office  jurisdictions.  The  measure  is  limited,  however,  in  that  it 
also  may  pick  up  important  quality  effects.  Jurisdictions  that  appear  to  be  low  enforcers,  for 
example,  simply  may  have  nursing  homes  with  fewer  quality  problems  compared  to  nursing  homes 
in  other  jurisdictions.  The  region/treatment  effect  interaction  terms  therefore  may  be  more  reliable 
measures  of  geographical  differences  in  enforcement.  However,  we  think  our  "low  enforcer" 
variable  is  a  reasonable  measure  of  enforcement  rather  than  nursing  home  quality.489 

17.2.3  Threats  to  the  Analysis 

This  study  design  makes  the  following  important  assumptions:  (1)  the  outcomes  of  interest  cannot 
be  altered  immediately  after  a  certification  survey;  (2)  the  surveyors  did  not  enforce  the  regulation 
differently  as  they  gained  experience  with  it,  and  (3)  facilities  that  were  introduced  to  the 
enforcement  regulation  later  did  not  modify  their  facilities  based  on  learning  from  facilities  that  had 
already  experienced  the  new  enforcement  regulation. 

The  last  assumption  in  particular  may  not  be  reasonable.  Facilities  in  the  control  group  may  have 
had  more  time  to  anticipate  the  new  enforcement  regulation  compared  to  the  treatment  group 
This  possibility  would  dilute  the  estimated  effect  between  the  two  groups  if  control  facilities 
changed  their  practices  before  the  new  enforcement  regulation  was  implemented.  This  issue  is 
especially  relevant  to  the  area  office  level  analysis,  where  control  group  facilities  might  learn  about 
the  survey  from  treatment  group  facilities  located  in  neighboring  area  office  jurisdictions. 

Before  moving  to  the  results  of  the  analysis,  it  is  important  to  emphasize  that  the  assumptions 
described  above  have  many  potentially  serious  implications.  Even  though  the  timing  of  each 
facility's  first  experience  with  the  new  survey  does  appear  to  be  random,  the  results  of  this  quasi- 


Enforcement  is  inherently  difficult  to  measure.  Although  there  is  considerable  variation  among  States  in  the 
degree  of  enforcement,  as  measured  by  rates  of  deficiency  or  substandard  quality  of  care  determinations,  it  is 
difficult  to  separate  what  proportion  of  the  variation  is  due  to  true  differences  in  nursing  home  quality  and  what 
proportion  is  attributable  to  differences  in  surveyor  behavior.  Surveyor  behavior  may  manifest  itself  in  the 
differential  ability  to  identify  citable  problems  and  the  differential  propensity  to  cite  deficiencies  once  problems 
are  identified.  These  measurement  issues  notwithstanding,  we  think  a  crude  ordinal  measure  is  both  possible 
and  useful.  It  assumes  that  if  a  State  has  completed  enough  surveys,  then  at  least  one  facility  should  properly 
be  designated  substandard  with  respect  to  some  requirement.  Hence,  in  the  extreme  situation  of  no  to  very 
little  reported  substandard  care,  the  most  plausible  explanation  is  that  this  reflects  surveyor  (or  state  agency) 
behavior,  not  true  quality  differences.  Consistent  with  this  rationale,  we  have  developed  a  measure  of 
enforcement  which  differentiates  the  low  enforcer  States  or  area  offices,  those  with  no  or  an  extremely  low  rate 
of  reported  substandard  care,  from  the  other,  residual,  non-low-enforcers  States  or  area  offices. 
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experimental  method  cannot  be  interpreted  as  comparable  to  the  results  of  a  randomized  controlled 
trial  The  methods  used  in  this  analysis  rely  on  many  more  assumptions,  some  of  which  may  be 
untenable.  The  results,  therefore,  should  be  interpreted  with  caution. 

17.3  National  and  Regional  Trends  in  Resident  Status  Measures 

The  four  resident  status  outcome  measures  were  aggregated  to  the  state  and  regional  level  and 
plotted  in  quarterly  intervals  for  the  years  1993-1996.  These  plots  are  presented  in  Appendix  T 
At  the  national  level,  rates  of  bladder  and  bowel  incontinence  appear  to  be  very  stable  during  this 
time  period.  Rates  of  restraint  use  and  pressure  sores  also  are  quite  stable,  but  they  appear  to  have 
declined  very  slightly  since  the  third  quarter  of  1995.  The  regional  plots  show  similar  trends. 

It  is  difficult  to  draw  conclusions  from  these  graphs  because:  (1)  other  important  trends  (e.g. 
changes  in  case  mix)  are  ignored,  and  (2)  association  between  the  new  enforcement  regulation  and 
resident  status  measures  cannot  be  established.  The  following  quasi-experimental  area  office 
jurisdiction  and  facility  analyses  attempt  to  address  both  of  these  limitations. 

17.4  Baseline  Characteristics  of  Treatment  and  Control  Groups 

The  treatment  group  (facilities  that  were  introduced  to  the  new  enforcement  regulation  between 
July  -  December  1995)  and  the  control  group  (facilities  that  were  introduced  to  the  new 
enforcement  regulation  between  January  -  June  1996)  are  compared  in  Exhibit  17.1  below.490 
Generally,  the  two  groups  appear  to  have  very  similar  facility  characteristics.  The  treatment  group 
has  a  higher  proportion  of  Medicaid  residents  and  a  lower  proportion  of  Medicare  residents 
compared  to  the  control  group,  this  difference  is  small  but  statistically  significant.  Additionally,  the 
average  size  of  facilities  in  the  experimental  group  is  slightly  bigger  than  the  average  size  of 
facilities  in  the  control  group.   Otherwise,  the  treatment  and  control  groups  are  almost  identical. 

The  models  include  some  covariates  to  control  for  these  small,  pre-existing  differences  between  the 
treatment  and  control  groups.  Inclusion  of  these  covariates  may  increase  the  precision  of  the 
estimates. 


The  treatment  group  also  included  2294  facilities  that  received  the  new  enforcement  regulation  before  July  1 , 
1995.  Surveys  were  deleted  from  the  analysis  if:  (1)  the  number  of  patients  exceeded  the  total  number  of  beds 
by  5  percent  or  more  (24  facilities,  only  1  facility  in  the  sample  has  more  patients  than  beds);  (2)  if  a  previous 
survey  could  not  be  matched  to  the  1996  survey  (877  facilities),  and  (3)  if  the  previous  survey  was  17  or  more 
months  prior  to  the  1 996  survey  (464  facilities). 
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Exhibit  17.1 

Baseline  Characteristics:  Treatment  and  Control  Groups 


Facility  Characteristic  Treatment  Group  Control  Group 

(N  =  8569)  (N  =  6279) 


%  Medicaid  Residents* 

55% 

53% 

%  Medicare  Residents** 

9% 

10% 

%  Other  Payor  Residents* 

20% 

21% 

Average  Number  of 
Residents*** 

91.4 

88.5 

Average  %  Residents  Totally 
Dependent  for  Eating 

20% 

21% 

Average  %Ventilator 
/Respiratory  Beds 

.4% 

.3% 

Average  %  Special 
Rehabilitation  Beds 

1.1% 

1.2% 

Part  of  a  Multi-Facility  Chain 

53% 

53% 

Hospital-Based 

13% 

13% 

Located  in  Urban  Area 

65% 

65% 

Average  %  Restrained  Before 
Intervention 

18% 

19% 

Average  %  Restrained  After 
Intervention 

17% 

18% 

Average  %  With  Pressure 
Sores  Before  Intervention* 

7% 

8% 

Average  %  With  Pressure 
Sores  After  Intervention 

7% 

7% 

Average  %  Incontinent  of 
Bladder  Before  Intervention 

49% 

49% 

Average  %  Incontinent  of 
Bladder  After  Intervention 

50% 

49% 

Average  %  Incontinent  of 
Bowel  Before  Intervention 

42% 

42% 
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Exhibit  17.1 

Baseline  Characteristics:  Treatment  and  Control  Groups 


Facility  Characteristic  Treatment  Group  Control  Group 

(N  =  8569)  (N  =  6279) 

Average  %  Incontinent  of        42%  42% 
Bowel  After  Intervention 

Sources:  OSCAR  1995-1996 

Notes:   Two  sided  p-values 

***  indicates  that  treatment  and  control  group  difference  is  significant  at  level  <=01 
**  indicates  that  treatment  and  control  group  difference  is  significant  at  level  >. 0 1  &  <=05 
*    indicates  that  treatment  and  control  group  difference  is  significant  at  level>.05  &  <=  10 
Proportions  tested  using  two-sample  proportion  test,  means  tested  using  two-sample  t-test 


17.5     Modeling  Resident  Outcomes:  HCFA  Area  Office  Level  Analysis 

Initially,  the  quasi-experimental  method  described  previously  was  implemented  using  data 
aggregated  to  the  area  office  level.  The  small  number  of  observations  (N  =  131)  limits  the 
complexity  of  the  models.  The  model  displayed  in  Exhibit  17  .2  below  was  estimated  using 
ordinary  least  squares.  The  dependent  variables  in  these  equations  are  the  aggregated,  area  office 
level  resident  status  measures.  The  treatment  variable  in  each  equation  is  the  percentage  of 
facilities  in  the  area  office's  jurisdiction  that  are  treatment  group  facilities.  It  is  expected  that 
jurisdictions  with  higher  percentages  of  treatment  facilities  will  have  lower  rates  of  restraint  use, 
pressure  sores,  and  incontinence.  The  estimated  treatment  effect  coefficient,  therefore,  is  expected 
to  be  negative. 
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Exhibit  17.2 

Resident  Status  Outcomes  Models 

Variables  Measured  at  Area  Office  Jurisdiction  Level 


Dependent  Variable  (OLS) 


average  % 
residents 
physically 
restrained,  1996 

average  % 
residents  with 
pressure  sores  , 
1996 

average  % 
residents 
incontinent  of 
bladder,  1996 

average  0 
residents 
incontine 
bowel,  19 

dependent  variable  in 
previous  survey 

.409*** 
(.059) 

.133*** 
(.044) 

.808*** 
(.069) 

.820*** 
(.071) 

%  facilities  with  f-tag  in 
previous  survey 
that  corresponds  to 

U  c  [Jt:  I  lU  c  I  I I  VdlldUlt: 

-.030 
(.019) 

-.008 
(.007) 

.010 
(.032) 

.010 
(.032) 

average  %  Medicaid 
residents 

.054* 
(.031) 

-.006 
(.010) 

-.014 
(.048) 

.002 
(.048) 

average  %  special 
rehabilitation  beds 

.111 
(.168) 

.050 
(.051) 

-.155 
(.233) 

.178 
(.232) 

average  %  residents 
bedfast 

-.260*** 
(.075) 

.094*** 
(.027) 

-.058 
(.132) 

.036 
(.145) 

%  chain  facilities  in  area 
office  jurisdiction 

.022 
(.016) 

-.005 
(.005) 

-.062*** 
(.023) 

-.050** 
(.023) 

%  hospital-based 
facilities  in  area  office 
jurisdiction 

.013 
(.023) 

-.008 
(.007) 

-.082*** 
(.032) 

-.061* 

(.032) 

average  %  residents 
with  admission  orders 
that  correspond  to 
dependent  variable 

1.13*** 

(.100) 

.818*** 

(.063) 

.198 
(.179) 

.369** 
(.181) 

average  number  of 
residents  per  facility 

-.000 
(.003) 

.000 
(.000) 

-.000 
(.000) 

.000 
(.000) 

average  number  of 
months  since  previous 
survey 

.002 
(.003) 

-.001 
(.001) 

-.011** 
(.005) 

-.014*** 
(.005) 

%  treatment  group 
facilities  in  area  office 
jurisdiction 

-.014 
(.028) 

-.009 
(.008) 

-.091** 
(.040) 

-.095** 
(.039) 
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Exhibit  17.2 


Resident  Status  Outcomes  Models 

Variables  Measured  at  Area  Office  Jurisdiction  Level 


Dependent  Variable  (OLS) 

average  % 
residents 
physically 
restrained,  1996 

average  % 
residents  with 
pressure  sores  , 
1996 

average  % 
residents 
incontinent  of 
bladder,  1996 

average  % 
residents 
incontinent  of 
bowel,  1996 

constant 

-.003 
(.058) 

.039 
(.018) 

.337*" 
(.083) 

.304*** 
(.078) 

N 

131 

131 

131 

131 

Adjusted  R-Squared 

.89 

.87 

.67 

.78 

A    Two  sided  p-values 

***  indicates  p-value<=.01 

**  indicates  p-value>.01  &<=  05 

*     indicates  p-value>.05  &  <=.  1 0 
F-tag  for  physical  restraint  use  and  restraint  orders  on  admission  correspond  to  %  restraints  dependent 
variable. 

F-tag  for  pressure  sores  and  pressure  sores  on  admission  correspond  to  %  pressure  sores  dependent 
variable. 

F-tag  for  bladder  incontinence  and  catheter  on  admission  correspond  to  %  bladder  incontinent  dependent 
variable. 

F-tag  for  bladder  incontinence  and  catheter  on  admission  correspond  to  %  bowel  incontinent  dependent 
variable. 

Sources:  OSCAR  1995  and  1996 


As  expected,  the  effect  of  the  new  enforcement  regulation  on  resident  status  outcomes  is  negative 
in  all  four  models.  The  effect  is  statistically  significant  and  fairly  large  in  magnitude  in  the  bladder 
incontinence  and  bowel  incontinence  models.  Interestingly,  the  estimated  effect  of  the  new 
enforcement  regulation  on  resident  status  measures  fell  in  the  range  of  a  9-10%  reduction  for  both 
bladder  and  bowel  incontinence  rates 

The  simple  statistical  tests  used  above  rely  on  the  presumed  normality  of  the  disturbance  term.  In 
this  case,  however,  the  dependent  variable  is  limited  in  the  sense  that  it  is  a  proportion  and 
therefore  can  only  take  on  values  between  0  and  1 .  The  minimum  logit  chi-squared  method  was 
used  to  re-estimate  the  model  presented  above.  This  method  is  designed  for  this  particular  case 
where  a  normality  assumption  might  not  be  appropriate  because  of  the  limited  nature  of  the 
dependent  variable.  The  method  yielded  results  that  are  qualitatively  similar  to  the  ones  presented 
above. 
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As  mentioned  earlier,  the  effect  of  the  new  regulation  may  vary  by  state,  region  or  area  office 
jurisdiction  because  of  geographical  differences  in  enforcement.  An  area  office  jurisdiction  level 
measure  of  enforcement  was  created  based  on  the  area  office  jurisdiction's  average  number  of  sub- 
standard care  violations  in  1996.  Area  office  jurisdictions  in  the  lowest  quartile  were  categorized 
as  "low  enforcers"  while  the  rest  of  the  area  offices  and  States  were  considered  "non-low 
enforcers."  This  enforcement  dummy  variable  was  interacted  with  the  treatment  variable  to  capture 
differences  in  treatment  effects  across  low  enforcer  and  non-low  enforcer  jurisdictions.  The  results 
are  summarized  below  in  Exhibit  17.3. 


Exhibit  17.3 


Summary  of  Treatment  Effects  from  Models  with  Measures  of  Enforcement 

Variables  Measured  at  Area  Office  Jurisdiction  Level 


Dependent  Variable 


area  office 

jurisdiction's  average 
#  substandard  care 
violations  in  1996  was 
in  lowest  quartile  in 
nation 


average  % 
residents 
physically 
restrained,  1996 

-.017 
(.027) 


average  % 
residents  with 
pressure  sores, 
1996 

-.036"* 
(.013) 


average  % 
residents 
incontinent  of 
bladder,  1996 

-.143"* 
(.033) 


average  % 
residents 
incontinent  of 
bowel,  1996 

-.081** 
(.038) 


area  office  .043  .064***  .286***  .143** 

jurisdiction's  average    (.047)  (.023)  (.057)  (.065) 

#  substandard  care 

violations  in  1996  was 

in  lowest  quartile  in 

nation  *%  facilities  in 

the  treatment  group  in 

the  area  office 

jurisdiction 

A  In  addition  to  the  two  covanates  summarized  in  this  table,  these  models  include  the  same  covanates  as  the  models  presented  in  Exhibit  17.2. 
Sources.OSCAR  1995  and  1996 


In  all  of  the  models  presented  above,  the  coefficient  on  the  enforcement/treatment  interaction  term 
is  positive.  Three  of  the  four  coefficients  are  statistically  significant  at  conventional  levels.  This 
finding  is  consistent  with  the  hypothesis  that  the  new  enforcement  regulation  was  less  effective  in 
changing  patient  outcomes  in  low  enforcer  states  compared  to  high  enforcer  states.  Nevertheless, 
it  is  not  clear  why  area  office  jurisdictions  that  are  classified  as  "low  enforcers"  would  have  lower 
rates  of  negative  resident  outcomes  in  1996  compared  to  "non-low  enforcers." 
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As  mentioned  earlier,  average  substandard  care  violations  may  not  be  an  appropriate  measure  of 
enforcement.  This  variable  also  may  pick  up  changes  in  the  quality  of  nursing  homes.  Region  and 
state  level  fixed  effects  would  be  a  good  alternative  method  of  capturing  geographical  variation  in 
treatment  effects.  Unfortunately,  at  the  area  office  level,  the  small  sample  size  precludes  this  type 
of  analysis. 

17.6     Modeling  Resident  Outcomes:  Facility  Level  Analysis 

The  models  in  this  section  were  conducted  using  facility  level  data  instead  of  area  office 
jurisdiction  level,  aggregated  data.  The  number  of  observations  (N  =  14,848)  therefore  is  much 
larger  compared  to  the  analyses  described  in  the  previous  section  where  the  area  office  jurisdiction 
was  the  unit  of  analysis.  The  models  displayed  in  Exhibit  17.4  below  were  estimated  using 
ordinary  least  squares.  The  dependent  variable  in  each  equation  is  a  facility  level  outcome.  The 
estimated  coefficient  of  greatest  interest  is  the  treatment  group  dummy  variable's  coefficient.  The 
sign,  magnitude  and  statistical  significance  of  this  coefficient  provides  information  on  the  potential 
impact  of  the  new  enforcement  regulation  on  resident  status  outcomes  in  1996. 


Exhibit  17.4 

Resident  Status  Outcomes  Models 

Variables  Measured  at  Facility  Level 


Dependent  Variable  (OLS) 


%  residents 
physically 
restrained,  1996 


dependent  variable  in  .286*** 

previous  survey  (  007) 

f-tag  in  previous  survey  -.005* 

that  corresponds  to  (.003) 
dependent  variable 


%  Medicaid  residents 


%  special  rehabilitation 
beds 

%  residents  bedfast 


facility  is  part  of  a  chain 


.026*** 

(.005) 

-.009 
(.012) 

-.004 
(.011) 

-.009*** 
(.002) 


%  residents  with 
pressure  sores, 
1996 

.119*** 
(.005) 

.002** 
(.001) 


-.007** 
(.002) 

-.008* 
(.004) 

.056** 
(.005) 

.004** 
(.001) 


%  residents 
incontinent  of 
bladder,  1996 

.462*** 
(.007) 

.001 
(.004) 


.042*** 
(.006) 

-.100"* 
(.014) 

.092*** 
(.013) 

-.008*** 
(.013) 


%  residents 
incontinent  of 
bowel,  1996 

.465*** 
(.007) 

.004 
(.004) 

.073*** 
(.006) 

-.068*** 
(.015) 

.215*** 
(.014) 

.003 
(.003) 
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Exhibit  17.4 


Resident  Status  Outcomes  Models 

Variables  Measured  at  Facility  Level 


Dependent  Variable  (OLS) 


facility  is  hospital-based 


average  %  residents 
with  admission  orders 
that  correspond  to 
dependent  variable 

total  number  of 
residents 

number  of  months  since 
previous  survey 

treatment  group  dummy 
variable 

constant 


Adjusted  R-Squared 


%  residents 
physically 
restrained,  1996 

-.031"* 
(.004) 

.689"* 
(.009) 


-.000 
(.000) 

.001 
(.001) 

-.005" 
(.002) 

.061"* 
(.008) 

14,848 

.45 


%  residents  with 
pressure  sores, 
1996 

-.000 
(.001) 

.646*** 
(.007) 


.000*** 
(.000) 

-.000 
(.000) 

-.000 
(.001) 

.032*** 
(.004) 

14,848 

.46 


%  residents 
incontinent  of 
bladder,  1996 

-.047*** 
(.004) 

-.251*** 
(.017) 


.000*** 
(.000) 

.001" 
(.001) 

.003 
(.002) 

.234*** 
(.010) 

14,848 

.35 


%  residents 
incontinent  of 
bowel,  1996 

-.046*** 
(.005) 

.104*** 

(.018) 


.000*** 
(.000) 

-.000 
(.001) 

-.001 
(.003) 

.146"* 
(.011) 

14,848 

.32 


a    Two  sided  p-values 

***  indicates  p-value<=.01 

**  indicates  p-value>. 01  &  <=.05 

*     indicates  p-value>05  &  <=.  10 

F-tag  for  physical  restraint  use  and  restraint  orders  on  admission  correspond  to  %  restraints  dependent 
variable. 

F-tag  for  pressure  sores  and  pressure  sores  on  admission  correspond  to  %  pressure  sores  dependent 
variable. 

F-tag  for  bladder  incontinence  and  catheter  on  admission  correspond  to  %  bladder  incontinent  dependent 
variable. 

F-tag  for  bladder  incontinence  and  catheter  on  admission  correspond  to  %  bowel  incontinent  dependent 
variable. 

Sources:  OSCAR  1995  and  1996 


The  results  displayed  above  suggest  that  the  enforcement  regulation  did  have  a  very  small, 
statistically  significant  effect  on  the  facility's  percentage  of  residents  physically  restrained  in  1996 
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As  expected,  the  coefficient  is  negative,  suggesting  that  the  enforcement  regulation  reduced  the 
use  of  restraints  in  nursing  homes.  None  of  the  other  treatment  effects  are  statistically  significant, 
large  in  magnitude  or  consistent  in  sign.  These  models  suggest  that  the  new  enforcement 
regulation  did  not  have  a  statistically  significant  effect  on  pressure  sores,  incontinence  of  bladder  or 
incontinence  of  bowel  at  the  facility  level. 

Other  covariates  also  offer  interesting  evidence  about  the  effects  of  facility  characteristics  on 
resident  status  outcomes.  Holding  other  factors  constant,  facilities  with  higher  proportions  of 
Medicaid  residents  and  higher  proportions  of  residents  with  restraints  or  incontinence  on  admission 
tend  to  have  higher  rates  of  restraint  use  and  incontinence  in  1996.  Hospital-based  facilities  have 
lower  rates  of  restraint  use  and  incontinence  compared  to  similar,  non  hospital-based  facilities. 
Unsurprisingly,  the  outcome  from  the  previous  period  consistently  is  an  excellent  predictor  of  the 
current  period's  outcome. 

The  OLS  models  above  were  re-estimated  using  the  minimum  logit  chi-square  method  described  in 
the  previous  section.  In  these  models,  the  treatment  effects  were  insignificant  predictors  of  all  four 
resident  status  outcomes.  The  results  are  not  presented  here. 

The  facility  level  models  also  were  re-estimated  including  HCFA  region  dummy  variables  and 
interactions  between  HCFA  regions  and  the  treatment  status  dummy  variable.  The  regional 
dummy  variables  capture  regional  fixed  effects,  such  as  regional  practice  patterns,  that  may  affect 
the  four  outcomes.  The  interaction  terms  capture  regional  differences  in  the  treatment  effect, 
which  may  be  attributed  to  regional  differences  in  enforcement  of  the  new  regulation.  The  results 
of  these  models  are  presented  below  in  Exhibit  17.5. 


Exhibit  17.5 

Resident  Status  Outcomes  Models  with  Region  Fixed  Effects 

Variables  Measured  at  Facility  Level 


Dependent  Variable  (OLS) 


%  residents 
physically 
restrained,  1996 


%  residents  with 
pressure  sores, 
1996 


%  residents 
incontinent  of 
bladder,  1996 


%  residents 
incontinent  of 
bowel,  1996 


dependent  variable  .255*** 
in  previous  survey  (.007) 


.113*** 
(.005) 


.444*** 

(  007) 


.437*** 

(.007) 


f-tag  in  previous 
survey  that 
corresponds  to 
dependent  variable 


-.005** 

(.003) 


.003*** 
(.001) 


.005 
(.004) 


.008** 
(.004) 


%  Medicaid 
residents 


.028*** 

(.005) 


-.009*** 
(.002) 


-.006** 
(.003) 


.066*** 
(.006) 
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Exhibit  17.5 


Resident  Status  Outcomes  Models  with  Region  Fixed  Effects 

Variables  Measured  at  Facility  Level  


Dependent  Variable  (OLS) 


%  residents 

%  residents  with 

%  residents 

%  residents 

physically 

pressure  sores, 

incontinent  of 

incontinent  of 

restrained,  1996 

1996 

bladder,  1996 

bowel,  1996 

%  special 

-.019 

-.008* 

-.109*** 

-.080*** 

rehabilitation  beds 

(.012) 

(.006) 

(.014) 

(.015) 

%  residents 

-.007 

.047*** 

.094*** 

.189*** 

bedfast 

(.011) 

(.004) 

(.013) 

(.014) 

facility  is  part  of  a 

-.012*** 

.004*** 

-.006** 

.003 

chain 

(.002) 

(.001) 

(.003) 

(.003) 

facility  is  hospital- 

-.032*** 

-.000 

-.053*** 

-.051*** 

based 

(.004) 

(•001) 

(.004) 

(.005) 

average  % 

.667*** 

.640*** 

-.252*** 

.096*** 

residents 

(.009) 

(.007) 

( 017) 

(.018) 

with  admission 

orders  that 

correspond  to 

dependent  variable 

total  number  of 

.000** 

.000*** 

.000** 

.000*** 

residents 

(.000) 

(.000) 

(.000) 

(.000) 

number  of  months 

-.000 

.000 

.002** 

.000 

since  previous 

(.001) 

(.000) 

(.001) 

(.001) 

survey 

HCFA  region  2 

-.038*** 

.002 

.032*** 

.035*** 

(.009) 

(.003) 

(.011) 

(.011) 

HCFA  region  3 

-.017** 

.008*** 

.037*** 

.044*** 

(.008) 

(.003) 

(.010) 

(.010) 

HCFA  region  4 

-.029*** 

.005** 

-.004 

.014 

(.007) 

(.003) 

(.008) 

(.009) 

HCFA  region  5 

.005 

.001 

-.018** 

-.024** 

(.007) 

(.002) 

(.008) 

(.008) 

HCFA  region  6 

.004 

.006** 

-.017** 

.009 

(.007) 

(.003) 

(.009) 

(.009) 

HCFA  region  7 

-.056*** 

-.006** 

-.017* 

-.029*** 

(.008) 

(.003) 

(.009) 

(.009) 
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Exhibit  17.5 


Resident  Status  Outcomes  Models  with  Region  Fixed  Effects 

Variables  Measured  at  Facility  Level  


Dependent  Variable  (OLS) 


%  residents 

%  residents  with 

%  residents 

%  residents 

physically 

pressure  sores, 

incontinent  of 

incontinent  of 

restrained,  1996 

1996 

bladder,  1996 

bowel,  1996 

HCFA  region  8 

-.000 

-.006** 

-.011 

-.040*** 

(.010) 

(.003) 

(.011) 

(.012) 

HCFA  region  9 

.041*** 

.005** 

-.007 

.028*** 

(.007) 

(.003) 

(.009) 

(.009) 

HCFA  region  10 

.006 

.003 

.028** 

.018 

(.010) 

(.004) 

(.011) 

(.012) 

region  2  * 

-.006 

.007* 

-.021 

-.015 

treatment  dummy 

(.012) 

(.004) 

(.014) 

(.015) 

region  3  * 

.008 

-.001 

-.038*** 

-.022* 

treatment  dummy 

(.011) 

(.004) 

(.013) 

(.013) 

region  4  * 

.002 

.003 

-.014 

-.003 

treatment  dummy 

(.009) 

(.003) 

(.011) 

(.012) 

region  5  * 

-.007 

.003 

-.017 

-.009 

treatment  dummy 

(.009) 

(.003) 

(.011) 

(.011) 

region  6  * 

.001 

.005 

-.020* 

-.012 

treatment  dummy 

(.010) 

(.004) 

(.011) 

(012) 

region  7  * 

.001 

.004 

-.009 

.001 

treatment  dummy 

(.010) 

(.004) 

(.012) 

(.013) 

region  8  * 

.024* 

.004 

-.017 

-.002 

treatment  dummy 

(.013) 

(.005) 

(.015) 

(.016) 

region  9  * 

-.022** 

.005 

-.010 

-.009 

treatment  dummy 

(.010) 

(.004) 

(.012) 

(013) 

region  10  * 

.004 

.000 

-.002 

.003 

treatment  dummy 

(.014) 

(.005) 

(.016) 

(.017) 

treatment  group 

-.003 

-.003 

.020** 

.007 

dummy  variable 

(.008) 

(.003) 

(.009) 

(.010) 

constant 

.084 

.031*** 

.249*** 

.161*** 

(.013) 

(.004) 

(.012) 

(.013) 

N 

14,848 

14,848 

14,848 

14,848 
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Exhibit  17.5 


Resident  Status  Outcomes  Models  with  Region  Fixed  Effects 

Variables  Measured  at  Facility  Level  


Dependent  Variable  (OLS) 


%  residents 
physically 
restrained,  1996 


%  residents  with 
pressure  sores, 
1996 


%  residents 
incontinent  of 
bladder,  1996 


%  residents 
incontinent  of 
bowel,  1996 


Adj.  R-squared 


47 


.52 


36 


34 


A    Two  sided  p-values 

***  indicates  p-value<=.01 
**  indicates  p-value>.01  &  <=05 
*     indicates  p-value>.05  &  <=.  1 0 
Region  1  is  the  base  region 

Sources:  OSCAR  1995  and  1996 


The  models  above  suggest  that  regional  fixed  effects  are  important  determinants  of  the  four 
resident  status  outcomes.  Additionally,  the  treatment  effect  varies  slightly  by  region.  Most  of  the 
interaction  terms,  however,  are  statistically  insignificant. 

A  model  that  includes  State-level  fixed  effects  and  state/treatment  variable  interaction  terms  would 
be  an  interesting  specification.  Enforcement  of  the  new  regulation  may  vary  by  state,  and  state 
level  factors  may  be  important  determinants  of  the  outcomes  at  the  facility  level.491  The  inclusion 
of  both  State  fixed  effects  and  state  level  interaction  terms  was  not  possible  because  of  the  sample 
size.  Models  with  state  fixed  effects  alone,  however,  could  be  estimated.  The  treatment  effects 
estimates  from  models  with  state  fixed  effects  are  summarized  in  Exhibit  17.6  below. 

Many  of  the  State  dummy  variables  were  statistically  significant  in  these  models,  suggesting  that 
state  factors  are  important  determinants  of  resident  outcomes.  Other  coefficients  in  these  models 
were  very  similar  to  those  in  the  previous  models  that  did  not  include  State  fixed  effects.  The 
estimated  treatment  effects  also  are  very  similar  to  the  estimated  treatment  effects  presented  in  the 
previous  models  that  did  not  include  State  fixed  effects. 


State  level  variables  also  were  added  to  the  models  instead  of  using  state  fixed  effects.  State  level  acuity 
indices  and  State  level  information  on  1996  nursing  home  beds/1000  elderly  85+,  percent  Medicare  nursing 
home  days,  and  1996  home  health  days/ 1000  elderly  85+  were  included  in  these  models.  The  results  were  very 
similar  to  the  state  fixed  effects  model  results.  In  particular,  the  estimated  treatment  effect  was  unchanged. 
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Exhibit  17.6 


Treatment  Effects  Estimates  from  Models  with  State  Fixed  Effects 

Variables  Measured  at  Facility  Level 


Dependent  Variable  (OLS) 


%  residents 
physically 
restrained,  1996 


%  residents  with    %  residents 
pressure  sores,     incontinent  of 
1996  bladder,  1996 


%  residents 
incontinent  of 
bowel,  1996 


treatment  group 
dummy  variable 


-.005" 
(.002) 


.000 
(.001) 


.004* 
(.002) 


.001 
(.003) 


A    Two  sided  p-values 

***  indicates  p-value<=.01 
**  indicates  p-value>.01  &  <=.05 
*     indicates  p-value>.05  &  <=.  10 
Massachusetts  is  the  base  region 

Sources:  OSCAR  1995  and  1996 


In  the  area  office  level  analysis  described  previously,  area  office  level  measures  of  enforcement 
were  used  to  capture  variation  in  treatment  effects  across  area  office  jurisdictions  categorized  as 
high  and  low  enforcers.  These  area  office  level  variables  can  be  used  in  the  facility  level  models  in 
the  same  way. 

As  displayed  below  in  Exhibit  17  7,  it  appears  that  facilities  located  in  low  enforcer  jurisdictions 
(e.g.  jurisdictions  that  had  very  low  levels  of  substandard  care  violations)  were  less  responsive  to 
the  new  enforcement  regulation  compared  to  facilities  located  in  high  enforcer  jurisdictions.  This 
intuitive  result  is  consistent  in  sign  across  the  four  models.  The  estimated  coefficient  on  the 
interaction  term  is  at  least  marginally  significant  in  three  out  of  four  cases.  Nevertheless,  the  effect 
is  quite  small  in  magnitude. 


Study  of  Private  Accreditation  (Deeming)  of  Nursing  Homes, 
Regulatory'  Incentives  and  Non-Regulatory  Initiatives,  and 
Effectiveness  of  the  Survey  and  Certification  System 


521 


Exhibit  17.7 


Summary  of  Treatment  Effects  from  Models  with  Measures  of  Enforcement 

Enforcement  Variable  Measured  at  Area  Office  Jurisdiction  Level 
Other  Variables  Measured  at  Facility  Level 


average  # 
substandard  care 
violations  in  area 
office  jurisdiction  was 
in  lowest  quartile  in 
nation  in  1996 

average  # 
substandard  care 
violations  in  area 
office  jurisdiction  was 
in  lowest  quartile  in 
nation  in  1996*  facility 
is  in  treatment  group 


Dependent  Variable 


%  residents 
physically 
restrained,  1996 

.003 
(.006) 


.019** 
(.007) 


%  residents  with 
pressure  sores, 
1996 


.003 
(.002) 


.004 
(.003) 


%  residents 
incontinent  of 
bladder,  1996 

-.005 
(.006) 


.013* 
(.007) 


%  residents 
incontinent  of 
bowel,  1996 

-.004 
(.006) 


.015* 
(.008) 


A  In  addition  to  the  two  covariates  summarized  in  this  table,  these  modelsa  include  the  same  covariates  as  the  models  presented  in 
Exhibit  17.5. 


Sources:  OSCAR  1995  and  1996 


It  was  suggested  earlier  that  the  effect  of  the  new  enforcement  regulation  might  vary  according  to 
the  facility's  previous  outcomes.  Intuitively,  it  is  reasonable  to  expect  that  facilities  that  have  had 
high  rates  of  restraint  use,  pressure  sores  and  incontinence  in  the  past  will  be  more  responsive  to 
the  new  enforcement  regulation  compared  to  facilities  that  already  have  relatively  low  rates.  The 
models  presented  in  the  previous  sections  may  not  be  able  to  detect  a  strong  treatment  impact  that 
is  limited  only  to  a  small  number  of  facilities  with  high  past  rates.  Many  facilities  have  very  low  or 
zero  values  for  the  resident  status  outcomes.  As  displayed  in  Exhibit  17.8  below,  zero  and  low 
values  are  particularly  common  for  the  restraint  use  and  pressure  sores  outcomes 
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Exhibit  17.8 


Summary  Statistics  for  Previous  Year  Resident  Outcome  Measures 

Variables  Measured  at  the  Facility  Level 


%  residents 

%  residents  with 

%  residents 

%  residents 

physically 

pressure  sores, 

incontinent  of 

incontinent  of 

restrained, 

previous  survey 

bladder,  previous 

bowel,  previous 

previous  survey 

survey 

survey 

Median 

1 5% 

6% 

51% 

43% 

%  facilities  with 

10% 

5% 

1% 

1% 

zero  rate 

Range 

0  - 1 00% 

0-100% 

0-100% 

0  -  1 00% 

Sources:  OSCAR  1995 

and  1996 

Implicitly,  the  models  presented  thus  far  assume  that  the  treatment  effect  is  constant  across 
facilities  with  different  histories  of  past  resident  status  outcomes.  For  example,  these  models 
assume  that  a  facility  with  a  1  percent  restraint  use  rate  in  the  previous  year  will  be  equally 
responsive  to  the  new  remedy  enforcement  compared  to  a  facility  with  a  75  percent  restraint  use 
rate  in  the  previous  year.  To  relax  this  possibly  unrealistic  assumption,  the  models  below  include 
an  interaction  term  between  the  outcome  in  the  previous  survey  and  the  treatment  dummy  variable 
The  interaction  term  allows  the  treatment  effect  to  be  different  for  facilities  with  different  resident 
outcome  measures  in  the  previous  survey. 
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Exhibit  17.9 

Resident  Status  Outcomes  Models  with  Interaction  Term  Between  Treatment  and  Lagged 
Outcome 

Variables  Measured  at  the  Facility  Level 


Dependent  Variable  (OLS) 


%  residents 

%  residents  with 

%  residents 

%  residents 

physically 

pressure  sores, 

incontinent  of 

incontinent  of 

restrained,  1996 

1996 

bladder,  1996 

bowel,  1996 

dependent  variable 

.262*** 

.109*** 

.435*** 

.413*** 

in  previous  survey 

(.010) 

(.007) 

(.010) 

(.011) 

f-tag  in  previous 

-.005** 

.003*** 

.005 

.009** 

survey  that 

(.003) 

(.001) 

(.004) 

(.004) 

corresponds  to 

dependent  variable 

%  Medicaid 

.028*** 

-.009*** 

.040*** 

.066*** 

residents 

(.005) 

(.002) 

(.006) 

(.006) 

%  special 

-.019 

-.008* 

-.109*** 

-.081*** 

rehabilitation  beds 

(.012) 

(.006) 

(.014) 

(.015) 

%  residents 

-.007 

.047*** 

.094*** 

.189*** 

bedfast 

(  01 1} 

(  004) 

(  013^ 

(  014} 

facility  is  part  of  a 

-.012*** 

.003*** 

-.006** 

.003 

chain 

(  002) 

(  001^ 

(.003) 

(.003) 

facility  is  hospital- 

-.032*** 

-.000*** 

-.053*** 

-.051*** 

based 

(.004) 

(.001) 

(.004) 

(.005) 

average  % 

.667*** 

.640*** 

-.253*** 

.095*** 

residents 

(.009) 

(.007) 

(.017) 

(.018) 

with  admission 

orders  that 

correspond  to 

dependent  variable 

total  number  of 

.000** 

.000*** 

.000** 

.000*** 

residents 

(.000) 

(.000) 

(.000) 

(.000) 

number  of  months 

-.000 

.000 

.002** 

.000 

since  previous 

(.001) 

(.000) 

(.001) 

(.001) 

survey 

HCFA  region  2 

-.038*** 

.003 

.032*** 

.037*** 

(.009) 

(.003) 

(.011) 

(.012) 
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Exhibit  17.9 

Resident  Status  Outcomes  Models  with  Interaction  Term  Between  Treatment  and  Lagged 
Outcome 

Variables  Measured  at  the  Facility  Level 


Dependent  Variable  (OLS) 


%  residents 

%  residents  with 

%  residents 

%  residents 

physically 

pressure  sores, 
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Resident  Status  Outcomes  Models  with  Interaction  Term  Between  Treatment  and  Lagged 
Outcome 

Variables  Measured  at  the  Facility  Level 
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Sources:  OSCAR  1995  and  1996 


The  results  presented  above  do  not  suggest  that  the  treatment  effect  varies  in  a  consistent  way 
according  to  outcomes  in  the  previous  year.  Facilities  with  higher  percentages  of  bowel 
incontinent  residents  in  the  previous  survey  are  somewhat  less  responsive  to  the  new  enforcement 
regulation  compared  to  facilities  with  lower  percentages  of  bowel  incontinent  residents. 
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Otherwise,  the  estimated  coefficient  on  the  lagged  dependent  variable/treatment  indicator  dummy 
variable  is  inconsistent  in  sign  and  significance  across  the  four  models. 

17.7  Conclusions 

The  results  of  this  analysis  offer  suggestive  but  inconclusive  evidence  that  the  new  enforcement 
regulation  was  effective  in  improving  resident  status  outcomes.  At  the  area  office  level,  the 
regulation  is  associated  with  a  9-10%  reduction  in  bladder  and  bowel  incontinence  rates.  There 
also  is  some  evidence  at  the  facility  level  that  the  new  enforcement  regulation  had  a  very  small, 
negative  effect  on  the  rate  of  physical  restraint  use.  Consistently,  facilities  located  in  "low 
enforcer"  area  office  jurisdictions  were  less  responsive  to  the  new  enforcement  regulation 
compared  to  facilities  not  located  in  "low  enforcer"  jurisdictions. 

Limitations  in  the  study  design  and  data  may  have  affected  these  results.  The  absence  of  a  true 
control  group  raises  the  possibility,  at  least,  that  what  appear  to  be  enforcement  effects  are  in  fact 
due  to  other  causes.  For  example,  in  the  area  office  level  analysis,  it  is  quite  possible  that  control 
group  facilities  learned  about  the  new  enforcement  regulation  from  treatment  group  facilities 
located  in  other  nearby  area  office  jurisdictions.  If  control  group  facilities  had  the  opportunity  to 
improve  resident  status  outcomes  before  the  new  survey,  the  treatment  effect  would  be  diluted 

Although  the  facility  level  analysis  is  less  likely  to  be  affected  by  this  learning  effect,  both  the 
facility  level  analysis  and  the  area  office  level  analysis  are  still  constrained  by  the  nature  of  the 
OSCAR  data.  Because  all  of  the  data  is  self-reported,  measurement  error  may  be  a  serious 
problem.  Even  a  single  poorly  measured  variable  can  lead  to  biased  coefficients.  Unfortunately, 
there  is  no  way  to  learn  the  extent  of  this  bias.  However,  as  was  discussed  above,  the 
measurement  error  is  likely  to  be  random  and  tends  to  wash  out  when  the  variables  used  in  this 
analysis  are  aggregated  to  the  area  office  level.492 


The  objective  of  this  analysis  was  to  examine  the  effects  of  the  new  survey  regulation  implemented  in  July, 
1995  on  resident  status  outcomes.  As  described  in  the  main  text,  this  analysis  examined  the  impact  of  tw  o  key 
variables  on  resident  status  outcomes.  The  first  variable  -  what  is  called  the  treatment  group  effect  -  reflects  the 
quasi-experimental  study  design  employed.  A  negative  coefficient  in  the  regressions  indicates  that  facilities 
first  subject  to  the  new  survey  and  enforcement  provisions  had  better  outcomes  than  "control"  facilities  that 
were  surveyed  under  the  prior  system.  The  absence  of  a  negative  coefficient  does  not  mean  that  enforcement 
has  no  impact.  Under  these  circumstances,  the  correct  inference  would  be  that  enforcement  under  the  new- 
system  had  no  impact  compared  to  enforcement  under  the  prior  system.  The  second  variable  attempts  to 
crudely  capture  potential  geographical  differences  in  enforcement  under  the  new  system.  We  have  labeled 
certain  States  and  area  offices  -  those  whose  average  number  of  substandard  care  violations  in  1996  w  as  in  the 
lowest  quartile  in  the  nation  -  as  "low  enforcer  areas"  to  be  compared  with  the  "non-low-enforcer  areas."  As 
described  in  the  main  text,  the  analysis  examined  the  impact  of  these  two  key  variables  -  the  "treatment  group" 
and  "enforcement"  effect  -  on  resident  status  outcomes.  The  results  offered  only  suggestive  evidence  that  the 
new  survey  process  had  a  positive  impact  on  resident  status  outcomes.  In  light  of  these  inconclusive  results,  it 
would  be  useful  to  know  if  more  broadly  defined  measures  of  enforcement  have  any  impact  on  resident  status 
outcomes. 
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The  enforcement  effect  in  the  quasi-experimental  study  design  employed  in  the  main  text  might  not  be  sensitive 
to  how  enforcement  processes  affect  provider  behavior.  As  described  above,  some  of  the  facilities  surveyed  in 
1 996  were  surveyed  for  the  first  time  under  the  new  system  and  some  facilities  received  in  1 996  their  second 
survey  under  the  new  system  (i.e.,  they  had  been  surveyed  for  the  first  time  in  the  latter  part  of  1 995).  A 
general  enforcement  effect  might  work  as  follows:  if  a  facility  is  located  in  an  area  office  where  there  is  low 
enforcement,  then  that  might  impact  on  facility  performance  from  a  diffused  understanding  of  providers  in  the 
area  that  not  much  is  going  to  be  enforced  so  that  the  condition  of  residents  has  little  (enforcement) 
consequences  for  them  as  providers.  Under  these  circumstances,  facility  performance  in  1 996  would  not  be 
affected  by  having  had  a  prior  survey  under  the  new  system.  Hence,  this  hypothesized  general  enforcement 
effect  would  not  be  expected  to  be  observed  in  1996,  as  is  captured  in  the  quasi-experimental  design,  but  could 
be  observed  later  in  1 997  when  all  of  the  facilities  within  an  area  would  have  had  one  or  two  prior  survey  under 
the  new  system.  Under  these  circumstances,  sufficient  tune  and  experience  under  the  new  system  would  have 
occurred  by  1 997  to  create/diffuse  a  perception  among  providers  as  to  the  degree  of  expected  enforcement  in 
their  area. 

Alternatively,  a  specific  enforcement  effect  might  not  be  observed  for  the  same  reasons  as  hypothesized  about 
the  general  enforcement  effect  discussed  above.  Under  these  hypothesized  circumstances,  facilities  receiving 
an  F-tag  (perhaps  at  a  given  level  of  noncompliance,  like  a  grid  score  of  G  or  above)  for  a  specific  condition 
that  corresponds  to  the  dependent  variable  (e.g.,  pressure  sores  or  physical  restraints),  should  have  better 
resident  outcomes  m  that  area  targeted  by  the  F-tag,  controlling  for  a  number  of  covanates,  than  similar 
facilities  who  did  not  receive  an  F-tag  for  that  problem. 

To  test  for  a  hypothesized  general  or  specific  enforcement  effect,  as  described  above,  two  measures  of 
enforcement  are  of  interest:  (1)  area  office  level  low  enforcement,  defined  as  a  dummy  variable  indicating 
whether  or  not  a  facility  is  located  within  an  area  office  jurisdiction  where  the  average  number  of  sub-standard 
care  citations  in  1 996  and  1 997  was  in  the  lowest  quartile  of  the  distribution;  and  (2)  a  1 996  f-tag  at  a  scope 
and  seventy  rating  of  G  or  worse  that  corresponds  to  the  dependent  variable. 

As  the  analyses  described  in  the  main  text,  this  analysis  is  conducted  both  at  the  area  office  and  at  the  facility 
level.  The  resident  status  outcomes  used  as  dependent  variables  in  this  analysis  are:  physical  restraint  use, 
pressure  sores,  bowel  incontinence  and  bladder  incontinence,  all  measured  in  1997.  In  a  similar  fashion  to  the 
models  described  in  the  main  text,  the  models  control  for  a  range  of  factors  that  are  expected  to  affect  resident 
status  outcomes.  The  "treatment  effect"  dummy  indicator  is  no  longer  included  as  a  covariate  because  the 
purpose  of  estimating  these  models  is  to  explore  the  relationship  between  measures  of  enforcement  and 
resident  status  outcomes. 

The  models  indicate  that  at  the  area  office  and  at  the  facility  level,  enforcement  is  not  a  statistically  significant 
predictor  of  resident  status  outcomes.  The  estimated  coefficient  on  the  general  enforcement  variable  is  usually 
statistically  insignificant  and  inconsistent  in  sign  across  the  models.  Similarly,  it  is  not  possible  to  draw  strong 
conclusions  from  the  estimated  coefficient  on  the  specific  enforcement  variable.  These  results  were  robust  to 
changes  in  specification,  and  interaction  terms  between  the  enforcement  variable  and  other  covariates  generally 
were  not  statistically  significant. 

The  results  from  this  analysis  offer  no  evidence  that  these  enforcement  measures  are  associated  with  resident 
status  outcomes.  These  results  therefore  are  consistent  with  the  conclusions  stated  in  the  main  text,  although 
the  analysis  in  the  main  text  found  mixed  results  for  the  enforcement  effect  (see  section  17.5  and  Exhibit  17.3). 
This  analysis  most  likely  was  limited  by  the  lack  of  information  on  enforcement,  and  the  consequent  use  of 
fairly  crude  enforcement  measures.  Indeed,  it  can  be  argued  that  receiving  an  F-tag  or  a  substandard  care 
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18.0     EVIDENCE  ON  PROCESSES:  ADMINISTRATION 


18.1  Introduction 

This  chapter  examines  certain  administrative  processes  of  the  survey  and  certification  program  as 
markers  of  whether  the  implementation  of  the  enforcement  regulation  and  survey  process  changes 
affected  the  functioning  of  the  survey  and  certification  system.  The  implementation  of  survey  and 
enforcement  changes  might  have  disrupted  the  routine  function  of  the  survey  and  certification 
program  in  several  ways.  The  burden  of  implementing  the  new  enforcement  and  survey  system 
might,  for  example,  simply  clog  the  survey  and  certification  program.  Symptoms  of  a  clogged 
survey  administrative  process  could  include  delays  in:  conducting  initial  surveys  of  nursing  homes 
seeking  first-time  Medicare  or  Medicaid  certification;  conducting  annual  recertification  surveys  of 
nursing  homes  already  participating  in  Medicare  or  Medicaid;  investigating  complaints  about 
nursing  homes;  and  proposing  or  imposing  sanctions,  or  conducting  informal  dispute  resolution 
hearings  for  nursing  homes  contesting  survey  findings.  Less  direct  evidence  might  include 
dramatic  increases  in  the  number  of  deficiencies  cited  as  evidence  that  the  new  survey  process 
resulted  in  increased  workload  for  survey  agencies.  Indirect  evidence  also  includes,  most 
extremely,  an  increase  in  the  number  of  providers  dropping  their  Medicare  or  Medicaid 
certification.  At  the  least,  increases  in  the  numbers  of  providers  voluntarily  terminating  their 
participation  in  Medicare  or  Medicaid  might  suggest  the  existence  of  strains  in  the  orderly 
administration  of  the  survey  and  certification  program.  Unfortunately,  data  on  the  imposition  of 
sanctions  and  on  informal  dispute  resolution  hearings  are  collected  on  an  irregular  basis  at  HCFA. 
Data  on  complaint  surveys  are  collected  more  regularly,  but  extreme  differences  exist  in  how  State 


deficiency  is  more  of  a  compliance  decision  as  opposed  to  enforcement  action  on  the  part  of  the  survey  agency. 
We  have  no  way  of  inferring  from  these  data  that  any  enforcement  sanction  in  the  form  of  denial  of  payment, 
civil  money  penalty,  or  similar  sanctions  actually  ensued  from  the  compliance  decision. 

Moreover,  the  absence  of  an  "enforcement  effect"  for  these  particular  measures  on  these  particular  resident 
outcomes  does  not  preclude  the  possibility  of  an  enforcement  effect  on  other  resident  outcome  measures  not 
examined  in  this  analysis.  It  is  possible  that  the  diffusion  of  professional  practice  patterns  are  the  primary 
influence  for  outcomes  such  as  pressure  ulcers  or  incontinence,  but  enforcement  is  more  influential  with 
respect  to  gross  neglect  and  abuse  of  nursing  home  residents.  Notwithstanding  all  these  qualifications,  the 
analysis  reported  here  onlv  further  reinforces  that  the  results  in  the  main  text  are  inconclusive. 

Most  importantly,  even  if  the  results  had  conclusively  demonstrated  that  the  new  survey  "treatment  effect"  and 
"enforcement  effect"  had  no  impact,  which  they  did  not,  that  finding  alone  would  not  permit  an  inference  that 
resident  outcomes  would  remain  unaffected  if  there  were  no  survey  and  enforcement  system,  i.e.,  no 
enforcement  of  any  kind.  The  absence  of  demonstrating  differential  impacts  within  the  system  of  survey  and 
certification  as  it  has  developed  historically  over  the  last  few  years  does  not  permit  any  inference  to  what  would 
ensue  if  that  system  were  to  be  eliminated  or  radically  altered. 
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agencies  catalog  and  categorize  complaint  investigations.  Therefore,  we  have  not  examined  the 
imposition  of  sanctions  or  the  rate  of  complaint  investigation  in  this  analysis. 

Perhaps  the  most  basic  measure  of  the  administrative  process  is  the  frequency  with  which  nursing 
homes  are  surveyed.  By  statute,  every  nursing  home  participating  in  Medicare  or  Medicaid  must 
be  surveyed  within  at  least  1 5  months  of  its  previous  survey,  with  a  statewide  average  survey 
interval  not  exceeding  12  months.  In  some  circles,  this  requirement  has  been  misinterpreted  as 
meaning  that  the  survey  team  can  go  into  any  given  home  no  more  frequently  than  every  nine 
months.  Section  7205  of  HCFA's  State  Operations  Manual,  however,  notes  that,  "Facilities  with 
poor  records  of  compliance  may  be  surveyed  as  frequently  as  necessary  to  ensure  that  residents  are 
receiving  quality  care  in  a  safe  environment." 

Another  statutorily-mandated  requirement  of  the  survey  and  certification  process  is  that  nursing 
home  surveys,  although  conducted  within  statutory  time  frames,  be  unannounced:  nursing  homes 
must  not  know  when  surveyors  will  arrive.  The  Social  Security  Act  imposes  strict  requirements 
about  maintaining  the  secrecy  of  the  survey  date  and  establishes  penalties  for  anyone  who  informs 
the  nursing  home  about  the  timing  of  the  survey.  It  is  also  reasonable  to  expect  that,  within  the 
narrow  time  frames  for  carrying  out  surveys  specified  by  statute,  nursing  home  surveys  should  be 
fairly  unpredictable. 

To  what  extent  have  changes  in  the  survey  and  enforcement  systems  affected  the  administrative 
processes  of  the  survey  and  certification  system9  The  implementation  of  the  enforcement 
regulation  on  July  1,  1995,  created  new  work  for  the  State  agencies  responsible  for  carrying  out 
nursing  home  surveys:  It  established  a  more  intricate  administrative  process  for  processing  the 
results  of  health  inspections  than  had  existed  previously.493  At  the  same  time,  surveyors  were  faced 
with  having  to  learn  a  new,  and  perhaps  more  complex,  method  for  conducting  onsite  inspections 
of  nursing  homes.  The  new  enforcement  regulation  emphasized  citing  each  identified  problem  as  a 
deficiency.  A  reasonable  expectation  is  that  this  change  in  the  way  in  which  surveyors  assessed 
deficiencies  would  result  in  a  probable  increase  in  the  number  of  deficiencies,  further  adding  to  the 
administrative  burden.  Finally,  the  administrative  process  increased  the  number  of  opportunities 
open  to  nursing  homes  to  challenge  the  survey  findings.  Each  challenge  to  survey  findings 
consumes  State  survey  agency  time  and  resources  in  response. 

18.2     Study  Methods 

OSCAR  data  for  all  standard  and  revisit  nursing  home  surveys  conducted  between  January  1, 
1994,  and  December  31,  1997,  were  collected.  Data  on  the  arrival  dates  for  each  surveyor 
participating  in  nursing  home  surveys  were  examined.  Survey  intervals  were  calculated  as  the 
amount  of  time  elapsed  between  the  starting  dates  for  successive  surveys  of  the  same  nursing 


See  Chapter  14  for  a  more  complete  description  of  the  changes  brought  about  bv  the  enforcement  regulation. 
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home.  Mean  intervals  were  then  calculated  for  each  year.  The  number  of  surveys  that  each 
surveyor  conducted  was  calculated  from  individual  surveyor  records  contained  in  OSCAR.  Data 
on  the  earliest  start  date  for  each  survey  was  used  as  the  starting  date  for  each  survey  in  counting 
the  number  of  surveys  that  started  on  each  day  of  the  week.  Onsite  time,  recorded  for  each  survey 
team  member,  categorized  by  time  of  day,  was  used  to  calculate  the  portion  of  onsite  survey  time 
spent  during  day,  evening,  and  night  hours.  Data  on  home  health  surveys  conducted  in  this  period 
were  also  examined. 

18.3  Results 

18.3.1  Can  the  System  Handle  the  Increased  Workload? 

Only  indirect  evidence  is  available  to  answer  this  question.  Table  18. 1  shows  that,  although  the 
number  of  nursing  homes  increased  from  15,961  in  1994  to  17,121  in  1997,  the  number  of  surveys 
conducted  increased  at  a  slightly  higher  rate  in  that  period  of  time.  At  the  same  time,  the  mean 
time  interval  between  surveys  decreased  during  this  period.  These  two  pieces  of  evidence  show 
that  standard  nursing  inspections  were  actually  being  conducted  with  slightly  greater  frequency 
during  this  period  of  time.  In  any  event,  these  data  do  not  suggest  that  after  July  1,  1995  there  was 
a  marked  change  in  the  frequency  with  which  surveys  were  being  conducted. 

Several  changes  to  the  survey  administrative  process  and  budget  might  explain  how  States  were 
able  to  conduct  surveys  at  the  same  rate  during  this  period.  Table  18.2  shows  that  the  federal 
survey  budget  for  nursing  homes  increased  to  keep  pace  with  the  new  administrative  demands 
being  placed  on  it.  Exhibit  18.2  shows  that,  despite  a  flat  survey  budget  in  FY  1994,  FY  1995,  and 
FY  1996,  HCFA  made  increased  resources  available  for  nursing  home  survey  and  certification 
activities.  This  increase  in  nursing  home  survey  activity  also  occurred  at  the  expense  of  surveys  of 
other  types  of  health  care  facilities.  For  example,  beginning  in  calendar  year  1996,  HCFA 
significantly  decreased  the  frequency  with  which  State  survey  agencies  were  expected  too  carry 
out  home  health  surveys. 

Other  possible  mechanisms  for  maintaining  a  constant  rate  of  nursing  home  surveys  include 
reducing  the  amount  of  time  that  surveyors  spend  conducting  standard  and  revisit  surveys, 
reducing  the  number  of  revisit  surveys  that  surveyors  conduct,  and  reducing  the  number  of 
complaint  investigations  carried  out.  Unpublished  data  indicate  that  the  average  amount  of  time 
that  surveyors  spend  conducting  a  standard  nursing  home  survey  has  decreased  since  July  1995, 
but  there  is  no  evidence  to  suggest  that  reductions  in  survey  time  were  accomplished  in  order  to 
maintain  survey  frequencies. 

Data  about  the  other  possible  mechanisms  for  maintaining  survey  frequency  are  very  limited  The 
ratio  of  revisits  to  standard  surveys  has  remained  constant,  which  suggests  that  States  did  not  alter 
the  criteria  by  which  they  conduct  revisit  surveys.  We  did  not  examine  the  amount  of  time  spent  in 
revisit  surveys,  but  it  is  uncertain  how  many  resources  States  could  conserve  by  reducing  revisit 
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survey  time.  Data  are  not  available  to  assess  whether  or  not  changes  have  taken  place  in  the 
number  or  qualitative  type  of  complaint  investigations  that  States  choose  to  undertake,  but  States 
have  tremendous  latitude  in  deciding  how  and  when  to  conduct  complaint  investigations.  Finally, 
States  could  conserve  survey  agency  resources  by  limiting  enforcement  action,  but  an  evaluation  of 
this  was  beyond  the  scope  of  this  analysis. 

One  important  expectation  of  the  survey  and  certification  program  is  that  nursing  homes  seeking 
initial  certification  do  not  experience  unreasonable  waiting  periods  before  the  State  survey  agency 
conducts  the  initial  certification  survey.  However,  exceptional  delays  in  conducting  initial  surveys 
occurred  in  FY  1996,  primarily  as  a  result  of  Congress's  delay  in  passing  an  appropriation  for  that 
year.  Therefore,  initial  surveys  are  a  poor  proxy  for  measuring  how  changes  in  the  enforcement 
and  survey  process  might  have  affected  providers'  entrance  into  the  Medicare  and  Medicaid 
programs 

18.3.2  Is  the  Timing  of  the  Survey  Predictable? 

An  important  expectation  of  the  survey  and  certification  process  is  that  surveys  remain 
unannounced  and,  given  narrow  statutory  constraints  on  survey  timing,  unpredictable  to  the 
provider.  Anecdotal  evidence494  suggests  that  there  is  at  least  the  widespread  perception  among 
observers  who  have  an  intimate  knowledge  of  the  survey  process  and  the  nursing  home  community 
that  nursing  home  providers  often  know  when  surveys  are  going  to  take  place.  These  observers 
have  been  unable  to  confirm  definitively  the  mechanism  by  which  nursing  homes  might  be  informed 
of  the  survey.  One  commonly  advanced  hypothesis  is  that  State  agencies  conduct  surveys  with 
such  regularity  that  nursing  homes  can  predict,  based  on  past  survey  dates,  when  the  next  survey  is 
likely  to  occur.  However,  evidence  recorded  in  OSCAR  suggests  that  survey  intervals  are  much 
less  predictable  than  commonly  thought. 

Exhibit  18.5  lists  the  mean  interval  between  survey  starting  dates  for  all  standard  nursing  home 
surveys  recorded  in  OSCAR.  The  mean  interval  between  surveys  is  about  one  year,  both  the 
national  mean  and  each  State-specific  mean,  which  is  what  Federal  statute  requires.  However, 
Exhibit  18.5  shows  that  the  standard  deviation  of  the  mean  interval  is  high,  about  two  months 
(range  34.1-1 13.8).  The  distributions  of  survey  intervals  are  fairly  normally  distributed.  The 
relatively  high  standard  deviation  suggests  that  the  interval  within  which  a  nursing  home  may 
expect  to  receive  a  visit  from  a  survey  team  is  quite  broad.  These  observations  generally  hold  for 
State  level  data  as  well,  although  individual  States  may  be  more  predictable  than  this.  These 
observations  also  hold  for  all  four  years  for  which  we  looked  at  data.  The  year  to  year  change  in 
the  distribution  of  survey  intervals  has  been  slight. 


HCFA.  Ombudsmen  Survey  Report.  April  1997. 
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Although  data  suggest  that  the  week  in  which  a  survey  team  appears  may  not  be  precisely 
predictable,  they  also  suggest  that  survey  teams  are  extremely  unlikely  to  appear  on  a  weekend  day 
or  to  visit  a  nursing  home  on  an  evening  or  weekend.  Less  than  one  percent  of  surveys  began  on  a 
Saturday  or  Sunday,  and  less  than  one  percent  of  all  survey  activity  occurred  outside  of  normal 
business  hours.  In  fact,  about  80  percent  of  surveys  begin  on  Monday  or  Tuesday,  insuring  their 
conclusion  by  the  end  of  the  week.  These  data  suggest  that  nursing  homes  could,  for  example, 
increase  daytime  staffing  levels  on  Monday  and  Tuesday  for  a  few  months  in  anticipation  of  a 
survey,  while  not  having  to  worry  about  weekend  or  nighttime  staffing. 

18.4  Conclusions 

Anecdotal  reports  from  nursing  homes  and  from  other  sources  suggest  that  surveys  are  not  always 
unannounced.  However,  the  evidence  presented  here  suggests  that  the  timing  of  surveys,  from 
past  patterns  of  survey,  is  predictable  only  within  fairly  wide  margins.  We  were  unable  to 
determine  within  the  scope  of  this  analysis  if  there  exist  other  ways  by  which  nursing  homes  might 
become  aware  of  imminent  surveys.  One  likely  explanation  ~  and  one  raised  by  anecdotal  reports- 
-  is  that  nursing  homes  within  a  geographic  area  inform  each  other  of  the  presence  of  survey  teams. 
However,  we  were  unable  to  test  this  hypothesis. 

Scheduling  nursing  homes  surveys,  particularly  for  large  States,  is  a  complicated  task.  It  appears 
that  State  agencies  do  a  good  job  of  varying  the  time  interval  between  surveys.  However,  survey 
agencies  are  demonstrably  unsuccessful  at  scheduling  surveys  to  begin  on  weekends  or  to  take 
place  anytime  other  than  daytime  business  hours.  It  is  quite  possible  that  survey  results  would  be 
quite  different  if  an  attempt  were  made  to  conduct  surveys  during  off  hours. 

We  were  unable  to  assess  within  the  scope  of  this  study,  however,  the  extent  to  which  States 
accomplished  surveys  of  nursing  homes  by  reducing  complaint  investigations  or  by  curtailing 
surveys  of  other  provider  types.  Evidence  suggests  that  the  ratio  of  revisit  surveys  to  standard 
surveys  has  not  changed  since  July  1995.  However,  evidence  on  declining  numbers  of  home  health 
agency  surveys  suggests  that  State  agencies  have  continued  to  conduct  standard  nursing  home 
surveys,  in  part,  by  decreasing  other  types  of  survey  activity. 

With  respect  to  the  objective  that  the  survey  not  only  be  unannounced  but  unanticipated,  the 
current  survey  is  much  less  successful.  Although  the  survey  interval  is  quite  variable,  a  facility  has 
near  certainty  that  it  will  never  be  surveyed  on  the  weekends  or  during  evening  hours.  These  data 
suggest  that  nursing  homes  could,  for  example,  increase  daytime  staffing  levels  on  Monday  and 
Tuesday  for  a  few  months  in  anticipation  of  a  survey,  while  not  having  to  worry  about  weekend  or 
nighttime  staffing. 
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Exhibit  18.1  Number  of  Facilities  Participating  in  Medicare  or  Medicaid,  Number  of  Surveys  Conducted, 
and  Mean  Time  Interval  Between  Successive  Surveys 

Year 

No.  of 
Fac|}jties 

%  Change 

from 
Previous 

Year 

r\o.  oi 
Surveys 
Conducted 

No.  of  Revisits 
Conducted 

Revisits  per 
Survey 

per 
Facility 

IVIean  No. 
of  Days 
Between 
Surveys 

1994 

15  961 

16  073 

14  068 

0.88 

1.007 

1995 

16  389 

2.7% 

16  945 

13  031 

0.77 

1.034 

375.0 

1996 

16  706 

1.9% 

17  668 

13  451 

0.76 

1.058 

365.4 

1997 

17  121 

2.5% 

14  532496 

11  320 

0.78 

360.8 

source.  OSCAR,  unless  otherwise  noted 


Exhibit  18.2  Medicare  Survey  Budget 

Year 

Medicare 
Nursing  Home 
Survey 
Budget497 

%  Change 
from  Previous 
Year 

As  Percent  of 
Total  Medicare 
Survey  Budget 

FY94 

$79,648,414 

58% 

FY95 

$86,345,168 

8.4% 

62% 

FY96 

$95,051,689 

10.1% 

69% 

FY97 

$92,998,400498 

-2.2% 

63% 

Cowles,  CM.  Xursing  Home  Statistical  Yearbook,  1994-7,  Cowles  Research  Group. 
Data  for  1997  are  incomplete. 

This  represents  one-half  of  the  federal  long-term  care  survey  budget  and  is  used  for  standardized  comparison 
among  years.. 

Reported  in  FY  1999  President's  Budget  submission. 
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Exhibit  18.3  Day  on  Which  Survey  Began,  by  Year 

Number  of  Surveys  (Percent  of  Total) 

n  H  a v 
lJ u  ii Li i\  y 

1  UcMlaj 

1  UUI  MJ<1  \ 

r  i  iu<i> 

^  '  it  1  U  I  LI  tl  \ 

1994 

40  (0.25%) 

7  221  (44.9%) 

5  752  (35.8%) 

1  751  (10.9%) 

884  (5.5%) 

375  (2.3%) 

50  (0.31%) 

1995 

43  (0.25%) 

7  510  (44.3%) 

6  116(36.1%) 

1  946  (10.3%) 

944  (5.6%) 

349  (2.1%) 

36  (0.21%) 

1996 

40  (0.23%) 

7  795  (44.1%) 

6  251  (35.4%) 

2  081  (11.8%) 

968  (5.5%) 

469  (2.6%) 

64  (0.36%) 

1997 

40  (0.27%) 

6  559  (44.0%) 

5  032  (33.8%) 

1  737  (1  1.7%) 

815  (5.5%) 

303  (2.0%) 

46  (0.31%) 

Exhibit  18.4  Survey  Hours  (Percent  of  Total)  by  Time  of  Day 

Day 

Evening 

Night 

Total 

Hours 

%  of  total 

Hours 

%  of  total 

Hours 

%  of  total 

Hours 

1994 

3,879,254 

99.6% 

6,923 

0.2% 

9,698 

0.2% 

3,895,875 

1995 

4,073,870 

99.6% 

6,908 

0.2% 

10,672 

0.3% 

4,091,450 

1996 

4,033,930 

99.6% 

6,530 

0.2% 

11,064 

0.3% 

4,051,524 

1997 

3,274,272 

99.6% 

5,418 

0.2% 

9,252 

0.3% 

3,288,942 
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Exhibit  18.5:       Mean  Interval  in  Days  Between  Surveys  1994-1998 


Mean  (s.d.) 

AK 

349  (50.9) 

AL 

372  (54.5) 

AR 

342  (46.7) 

AZ 

446  (92.4) 

CA 

378  (50.7) 

CO 

377  (57.8) 

CT 

360  (44.7) 

DC 

337  (47.9) 

DE 

389  (38.3) 

FL 

375  (74.2) 

GA 

336  (53.3) 

HI 

352  (62.4) 

IA 

386  (42.1) 

ID 

352  (71.4) 

IL 

363  (43.3) 

IN 

380  (49.8) 

KS 

331  (81.3) 

KY 

399  (77.4) 

LA 

363  (42.2) 

MA 

371  (52.9) 

MD 

384  (67.4) 

ME 

364  (55.9) 

MI 

374  (60.6) 

MN 

377  (81.2) 

MO 

361  (63.1) 

MT 

363  (57.5) 

NC 

353  (51.3) 

ND 

364  (47.7) 

NE 

365  (35.8) 

NH 

356  (47.5) 

NJ 

347  (62.4) 

NM 

363  (57.0) 

NV 

357  (50.0) 

NY 

359  (51.3) 

OH 

370  (54.9) 

OK 

380  (54.5) 

OR 

374  (44.2) 

PA 

351  (47.5) 

RI 

372  (54.4) 

SC 

377  (36.3) 

SD 

378  (44.0) 

TN 

374  (46.9) 

TX 

352  (62.5) 

UT 

381  (65.7) 

VA 

366  (43.3) 

VT 

361  (55.8) 

WA 

365  (56.4) 

WI 

354  (55.4) 

wv 

422  (113.8) 

WY 

363  (34.1) 
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19.0     EVIDENCE  ON  PROCESSES:  PROBLEM  IDENTIFICATION 


19.1  Introduction 

The  previous  chapter  examined  evidence  about  the  administrative  process's  ability  to  function 
smoothly  after  the  implementation  of  changes  to  the  enforcement  and  survey  systems.  This 
chapter  examines  the  effectiveness  of  the  Health  Care  Financing  Administration's  (HCFA's)  survey 
and  certification  process  in  identifying  care  problems  in  nursing  homes,  particularly  the  more 
serious  ones.   The  purpose  of  this  chapter  is  NOT  to  assess  whether  the  quality  of  care  in  nursing 
homes  has  improved  due  to  the  July  1,  1995  changes  to  the  survey  and  enforcement  system.  The 
reader  is  referred  to  Chapter  17  for  that  analysis. 

19.2  Study  Methods 

The  July  1,  1995  survey  and  enforcement  changes  were  intended  not  only  to  improve  the 
identification  of  quality  problems,  but  also  to  improve  surveyor  assessment  of  the  seriousness  of 
these  problems.  This  chapter  describes  three  very  different  methods  employed  to  assess  how  well 
the  current  system  fulfills  this  objective.  First,  using  the  Online  Survey,  Certification,  and 
Reporting  system  (OSCAR)  administrative  database,  we  analyzed  the  pattern  of  survey  findings  for 
all  standard  surveys  conducted  since  January  1,  1994.  This  largely  descriptive  analysis  provided 
quantified  data  on  all  certified  nursing  homes  over  several  years.  Second,  the  results  of  a  more 
qualitative  study  of  the  survey  process  conducted  for  HCFA  by  the  Center  for  Health  Systems 
Research  and  Analysis  (CHSRA),  University  of  Wisconsin  -  Madison,  are  presented.  Third,  we 
made  a  limited  effort  to  look  behind  a  number  of  post-July  1995  media  reports  of  abuse  and 
neglect  of  residents  in  specific  nursing  homes  in  the  U.S.  Although  examining  the  specific 
allegations  are  beyond  the  scope  of  this  study,  we  have  arrayed  some  evidence  that  bears  on  the 
question  of  whether  the  current  survey  system  adequately  identifies  problems  of  abuse  and  neglect. 

19.3  Problem  Identification:  OSCAR  Analysis 
19.3.1  Study  Methods 

The  impact  of  the  new  survey  on  the  identification  of  problems  -  both  serious  and  less  serious  -  can 
be  assessed  by  examining  the  pattern  of  deficiency  citation  before  and  after  the  July  1,  1995 
implementation.  The  ability  or  willingness  of  surveyors  to  find  serious  problems  in  nursing  home 
care  may  be  indirectly  assessed  by  looking  at  two  measures:  the  percentage  of  facilities  that  are 
found  to  be  providing  substandard  quality  of  care  (SQC),  and  the  percentage  of  nursing  homes  that 
are  found  to  have  deficiencies  falling  into  box  "D"  or  above  on  the  scope  and  severity  grid. 

We  gathered  survey  findings,  including  deficiency  tag  and  scope  and  severity  code,  for  all  standard 
nursing  home  surveys  conducted  since  January  1,  1994.  Surveys  were  divided  into  two  groups: 
those  that  resulted  in  no  deficiency  determinations,  and  those  that  resulted  in  deficiency  citations. 
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Post  July  1,  1995  surveys  that  resulted  in  deficiency  determinations  were  further  categorized  as 
resulting  in  a  determination  of  SQC  or  not.  Finally,  the  average  number  of  deficiencies  for  surveys 
with  deficiency  citations  was  calculated,  as  was  the  number  of  surveys  that  resulted  in  a  deficiency 
citation  with  a  scope  and  severity  rating  higher  than  "D."  OSCAR  deficiency  citation  variables  for 
surveys  conducted  before  July  1,  1995  were  recoded  in  1995  based  on  the  post-July  1  set  of 
citations  so  that  mean  values  for  all  four  years  are  directly  comparable. 

19.3.2  Results 

19. 3. 2. 1    Is  Every  Problem  a  Deficiency? 

One  of  the  major  changes  brought  about  by  the  implementation  of  the  enforcement  regulation  was 
the  notion  that  even  one  instance  of  a  violation  of  requirements  for  participation  in  Medicare  and 
Medicaid  should  result  in  a  citation  for  deficient  practice.  This  was  a  departure  from  previous 
practice.  For  example,  pre-July  1995  survey  guidelines  asked  surveyors  to  consider  the  extent  of 
deficient  practice  before  deciding  whether  to  issue  a  citation.  Under  the  new  enforcement 
regulation,  surveyors  weigh  the  scope  and  severity  of  the  violation  in  deciding  how  severe  a 
penalty  to  assess.  This  change  in  the  survey  process  suggests  that  surveyors  should,  on  average, 
find  a  greater  number  of  deficiencies  in  surveys  conducted  after  July  1,  1995  than  they  found  in 
surveys  conducted  before  that  date.  This  expected  increase  in  the  number  of  deficiencies  is  offset 
somewhat  by  HCFA's  slight  change  in  coding  (a  reduction  in  the  number  of  possible  deficiency 
citation  tags  available  to  surveyors  after  July  1,  1995).  Changes  in  the  number  of  deficiencies  may 
also  be  affected  by  real  changes  over  time  in  the  quality  of  nursing  homes,  by  the  way  surveyors 
cluster  deficiency  citations,  or,  perhaps  even  by  the  amount  of  time  that  surveyors  spend  onsite 
during  a  survey.499 

As  can  be  seen  in  Exhibit  19.1,  the  mean  number  of  citations  given  in  nursing  home  surveys  — 
adjusted  for  the  reduction  in  citation  tags  that  HCFA  made  on  July  1,  1995  —  has  declined  steadily 
for  the  last  few  years,  for  reasons  that  remain  unknown.  This  trend  is  observable  even  when 
looking  only  at  surveys  with  deficiencies  cited:  from  8.3  deficiencies  per  survey  (for  surveys  that 
found  deficiencies)  in  1994,  to  6.2  deficiencies  per  survey  in  1997.  It  is  important  to  note  that  this 
decrease  occurs  in  survey  data  adjusted  for  the  changes  in  deficiency  coding  that  occurred  on  July 
1,  1995.  The  decrease  in  the  number  of  deficiencies  cited  appears  to  be  linear.  There  is  no 
evidence  that  rate  changed  meaningfully  after  July  1,  1995.  This  trend  holds  across  most,  but  not 
all,  States.  This  finding  suggests  that  surveyors  are  citing  fewer  deficiencies  in  surveys.  A  similar 
trend  was  noted  for  the  proportion  of  homes  found  to  have  zero  deficiencies.  The  percentage  of 
nursing  homes  with  zero  deficiencies  increased  from  13  percent  in  the  first  quarter  of  1994  to  22 
percent  ~  a  69  percent  increase  —  at  the  end  of  1997.  Again,  there  is  no  evidence  that  this  linear 
trend  changed  meaningfully  after  July  1,  1995. 


See  discussion  below  and  Appendix  M  on  CHSRA  studies  which  address  a  number  of  factors  that  affect  the 
citation  behavior  of  surveyors. 
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Changes  in  survey  practice  might  account  for  part  of  the  decline  in  the  number  of  deficiencies  that 
has  occurred  since  July  1,  1995.  These  include:  1)  a  new  emphasis  on  citing  deficiencies  that 
reflect  problems  in  quality  of  care,  quality  of  life,  or  residents'  rights,  rather  than  on  citing  process 
violations,  might  reduce  the  number  of  deficiencies  from  which  surveyors  implicitly  choose;  2) 
deficiencies  found  to  be  in  box  "A"  on  the  enforcement  scope  and  severity  grid  are  generally  not 
recorded  in  OSCAR.  However,  none  of  these  alternative  hypotheses  explains  the  decline  in 
deficiencies  that  occurred  before  July  1,  1995.  Also,  as  can  be  seen  in  Exhibit  19.4,  the  pattern  of 
deficiency  citations  changed  little  after  July  1995. 

Changes  in  State  survey  agency  practice  or  improvements  in  facility  quality  are  the  most  probable 
explanations  for  this  declining  trend  in  deficiency  citation.  However,  several  pieces  of  indirect 
evidence  suggest  that  improvements  in  facility  quality  are,  at  best,  only  a  partial  explanation  of  the 
decline  in  mean  survey  deficiencies.  The  four  quality  measures,  derived  from  OSCAR  data,  that 
were  utilized  in  the  analysis  described  in  Chapter  17  indicated  both  improvement  and  stability.  The 
percentage  of  nursing  home  residents  incontinent  of  bladder  or  bowel  has  remained  stable  from 
1994  through  1996.  The  percentage  of  residents  with  physical  restraints  or  with  pressure  ulcers 
has  declined  11.1  percent  and  12.6  percent,  respectively.500 

It  is  possible  that  increasing  resident  acuity  could  mask  improvements  in  nursing  home  quality 
This  could  be  particularly  true  for  resident  status  measures  such  as  prevalence  of  pressure  ulcers 
that  do  not  adjust  for  risk  factors,  such  as  the  condition  of  being  bedfast.  The  same  OSCAR  data 
indicate  a  60  percent  increase  in  in  the  percentage  of  residents  who  were  bedfast  over  the  same 
period!  This  increase  of  an  important  risk  factor  condition  for  pressure  ulcers  would  argue  for  a 
risk-adjusted  decrease  in  the  prevalence  of  pressure  ulcers  that  is  even  greater  than  the  unadjusted 
decrease  of  12.6  percent.  However,  an  increase  of  60  percent  in  the  percentage  of  residents  who 
are  bedfast  is  so  great  as  to  raise  a  question  of  whether  this  represents  a  reporting  as  opposed  to  a 
real  change.501  Also,  a  general  measure  of  resident  acuity  derived  from  several  OSCAR  data 
elements  indicates  no  change  or  a  very  slight  decrease  over  the  same  period.502 


These  percentages  are  derived  from  a  comparison  of  the  weighted  average  of  surveys  conducted  from  January1 
1 ,  1 994  to  July  1 ,  1 995  with  a  weighted  average  of  subsequent  surveys  conducted  over  the  next  1 8  months,  up 
to  January  1,  1997.  The  data  are  reported  in  Harrington,  C,  Camllo,  H.,  Thollaug,  S.,  and  Summers,  P. 
Nursing  Facilities,  Staffing,  Residents,  and  Facility  Deficiencies,  1991  Through  1995,  Tables  15,  18,  and  22; 
Dept.  Of  Social  and  Behavioral  Sciences,  University  of  California,  San  Francisco,  CA.,  January  1997.  Data  for 
1996  is  derived  from  the  same  Harrington,  C,  Carnllos,  H.,  Thollaug,  S.,  and  Summers,  P.,  Nursing  Facilities, 
Staffing,  Residents,  and  Facility  Deficiencies,  1991  through  1996,  Tables  15,  18,  and  22;  Dept.of  Social  and 
Behavioral  Sciences,  University  of  California,  San  Francisco,  CA.,  January  1998. 

It  should  be  noted,  however,  that  there  was  no  formal  change  in  the  definition  of  bedfast  with  the  new  survey 
changes  effective  July  1,  1995. 

Harrington,  et  al.,  op.  cit. 
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Quality  indicators  derived  from  Minimum  Data  Set  (MDS)  individual  resident  data  permit  more 
adequate  risk  adjustment  than  the  quality  measures  derived  from  the  aggregate  OSCAR  data. 
With  respect  to  pressure  ulcers,  unpublished  data  from  four  States  indicate  substantial 
improvement  for  high-risk  residents  and  no  improvement  for  low-risk  residents.  There  appears  to 
be  no  improvement  for  incontinence  for  either  high  or  low  risk  residents.  As  with  the  OSCAR 
measure,  prevalence  of  daily  physical  restraints  derived  from  MDS  data  indicates  a  substantial 
decline.503  It  appears  that  this  analysis  of  OSCAR  and  MDS  quality  measures  indicates  real 
improvement  in  nursing  home  quality,  at  least  with  respect  to  some  measures. 

The  implementation  of  the  new  survey  and  enforcement  regulation,  all  other  factors  being  equal, 
should  have  resulted  in  a  substantial  increase  in  deficiencies  due  to  the  definitional  change  in  what 
constitutes  a  deficiency.  Even  if  the  relationship  between  quality  and  deficiencies  is  very  roughly 
linear  (i.e.,  as  quality  increases,  deficiencies  remain  the  same  or  decline),  it  is  unclear,  perhaps 
doubtful,  that  the  degree  of  quality  improvement  observed  here  would  decrease  deficiencies  to  the 
extent  that  it  would  not  only  outweigh  the  increase  caused  by  the  new  regulatory  definition  and 
measures,  but  also  result  in  no  apparent  change  in  the  downward  trajectory  of  deficiency  citations. 
As  is  evident  from  Exhibit  19. 1,  there  is  no  evidence  that  the  new  enforcement  regulation  has 
affected  this  pre-existing  downward  citation  pattern.  In  that  sense,  the  new  enforcement  regulation 
does  not  appear  to  be  working  as  intended. 

Finally,  even  if  marked  improvements  had  occurred  in  the  quality  of  care  in  nursing  homes  from 
1994  to  1997,  it  is  uncertain  how  much  this  change  would  affect  the  numbers  of  deficiencies  found. 
It  is  unlikely  that  the  relationship  between  deficiency  citation  rates  and  these  measures  of  nursing 
home  quality  is  an  invariant  one.  Surveyors  look  at  many  aspects  of  nursing  home  care  not 
reflected  in  these  measures. 


As  part  of  the  developmental  work  for  HCFA's  Multistage  Casemix  Payment  and  Quality  Demonstration,  a 
number  of  quality  indicators  (QI's),  derived  from  MDS  data,  have  been  developed  by  CHSRA.  This 
developmental  work  is  descnbed  in:  Zimmerman,  D.R.,  Karon,  S.L.,  Arling,  G.  et  al.  (1995),  "Development 
and  Testing  of  Nursing  Home  Quality  Indicators,  "  Health  Care  Financing  Review,  16(4):  107-127 .   A  total  of 
37  different  indicators,  several  nsk-adjusted,  have  been  developed.  CHSRA  unpublished  QI  data  (September 
17,1 997)  from  four  States  (Maine,  South  Dakota,  Mississippi,  and  Kansas)  on  the  37  measures  indicate 
improvement  during  this  period  on  1 5  measures,  deterioration  on  4,  and  no  change  on  18. 
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Exhibit  19.1  Number  of  Health  Deficiencies,  by  Quarter 


Quarter 

N 

Mean  No.  of 
Deficiencies504 

Percent  of  Surveys 
with  Deficiencies 

94  Ql 

3  421 

8.4 

13% 

94  Q2 

3  549 

8.2 

13% 

94  Q3 

3  756 

8.6 

11% 

94  Q4 

3  361 

8.1 

15% 

95  Ql 

3  872 

7.8 

15% 

95  Q2 

3  708 

7.3 

17% 

95  Q3 

3  415 

7.7 

13% 

95  Q4 

3  305 

6.8 

18% 

96  Ql 

3  757 

6.9 

19% 

96  Q2 

3  665 

6.6 

21% 

96  Q3 

3  438 

6.5 

21% 

96  Q4 

3  100 

6.0 

23% 

97  Ql 

3  413 

6.3 

22% 

97  Q2 

3  366 

6.5 

22% 

97  Q3 

2  838 

6.1 

22% 

97  Q4 

1  348 

5.8 

25% 

19. 3. 2. 2     Are  Serious  Problems  Identified  by  the  Survey  Process? 

Enforcement  is  inherently  difficult  to  measure.  Although  there  is  considerable  variation  among 
States  in  the  degree  of  enforcement,  as  measured  by  rates  of  deficiency  or  SQC  determination,  it  is 
difficult  to  separate  what  proportion  of  the  variation  is  due  to  true  differences  in  nursing  home 
quality  and  what  proportion  is  attributable  to  differences  in  surveyor  behavior.  Surveyor  behavior 


This  is  the  mean  number  of  deficiencies  for  surveys  where  deficiencies  are  cited.  Pre- July  1 ,  1 995  deficiency 
citations  have  been  recoded  based  on  the  Post-July  1  set  of  citations  so  that  mean  values  for  all  four  years  are 
directly  comparable. 
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may  manifest  itself  in  the  differential  ability  to  identify  citable  problems  and  the  differential 
propensity  to  cite  deficiencies  once  problems  are  identified.  These  measurement  issues 
notwithstanding,  we  think  a  crude  ordinal  measure  is  both  possible  and  useful.  It  assumes  that  if  a 
State  has  completed  enough  surveys,  then  at  least  one  facility  should  properly  be  designated 
substandard  with  respect  to  some  requirement.  Hence,  in  the  extreme  situation  when  no  to  very 
little  SQC  is  reported,  this  most  plausibly  reflects  surveyor  (or  State  agency)  behavior,  not  true 
quality  differences.  Consistent  with  this  rationale,  we  have  developed  a  measure  of  enforcement 
that  differentiates  the  low  enforcer  States  or  area  offices,  those  with  no  or  an  extremely  low  rate  of 
reported  SQC,  from  the  other,  residual,  non-low-enforcers  States  or  area  offices.  It  should  be 
noted  that  this  measure  of  low-enforcement  in  the  analysis  of  resident  outcomes  reported  above 
was  found  to  be  a  significant  predictor  of  poor  resident  outcomes.505 

One  of  the  primary  goals  for  the  new  enforcement  and  survey  process  was  more  sensitive 
identification  of  serious  problems  in  the  provision  of  care  or  in  the  protection  of  residents'  rights. 
To  improve  detection  of  serious  problems  during  the  survey,  the  new  process  emphasized 
surveyors'  conducting  interviews  with  residents  and  their  families,  making  frequent  tours  of  the 
facility,  and  citing  individual  instances  of  violations  of  the  requirements.  The  term  "substandard 
quality  of  care"  designates  instances  where  the  nursing  home  is  particularly  lax  in  performing  its 
duties  as  reflected  by  citations  of  sufficient  severity  and  scope506  in  three  regulatory  areas:  Quality 
of  Life,  Quality  of  Care,  or  Resident  Behavior  and  Facility  Practices.  In  addition  to  other 
sanctions,  facilities  found  to  have  provided  SQC  lose  the  authority  to  offer  nurse  aide  training 
which,  consequently,  may  make  hiring  nurse  aides  difficult.  Because  of  the  SQC  finding's 
consequences,  it  is  understandable  that  SQC  might  be  contested  by  facilities,  and  that  surveyors 
and  the  State  survey  agencies  might  be  hesitant  to  incur  this  conflict. 

Evidence  suggests  that  States'  ability  or  willingness  to  detect  serious  problems,  as  measured  by  the 
proportion  of  facilities  that  fall  into  the  SQC  category,  varies  considerably.  In  1995,  when  the 
enforcement  regulation  was  first  implemented,  the  proportion  of  facilities  found  to  have  provided 
SQC  ranged  by  State  from  0  to  34  percent.  The  median  State  percentage  equaled  8  percent.507  By 
1997,  there  had  been  a  significant  change  in  the  pattern  of  SQC  determination  by  States.  In  that 
year,  the  proportion  of  facilities  found  to  have  provided  SQC  ranged  by  State  from  0  to  14 
percent.  The  median  State  percentage  declined  to  4  percent.508  The  number  of  States  that  report 


It  should  be  noted  that  these  findings  were  suggestive,  but  inconclusive,  they  should  be  interpreted  with 
caution.  See  Chapter  17. 

Deficiencies  must  be  at  box  F,  H,  I,  J,  K,  or  L  in  the  enforcement  scope  and  severity  grid. 

In  1995,  approximately  1 3  percent  of  all  facilities  in  the  country  were  found,  based  on  the  results  of 
certification  surveys,  to  be  providing  SQC. 

The  percentage  of  facilities  in  the  country  found  to  be  providing  SQC  equaled  5  9  percent  in  1996  and  4.6 
percent  in  1997. 
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no  SQC  findings  has  been  stable  at  about  5  for  each  of  the  3  years  since  the  implementation  of 
enforcement.  However,  the  number  of  States  reporting  extremely  low  rates  of  SQC 
determinations  —  an  implausible  reflection  of  the  true  rate  ~  of  1  to  2  percent  has  been  4,  8,  and  10 
for  1995,  1996,  and  1997,  respectively. 

.Another  measure  of  a  State's  ability  or  willingness  to  cite  serious  care  problems  is  the  proportion 
of  facilities  receiving  deficiency  citations  falling  into  grid  box  "D"  or  above  In  1995,  the 
proportion  of  facilities  in  each  State  that  received  deficiency  citations  at  "D"  or  above  ranged  from 
3  percent  to  100  percent.  The  median  State  proportion  was  64  percent.  By  1997,  the  range  had 
narrowed  to  22  percent  to  100  percent,  although  the  median  State  percentage  had  decreased  only 
slightly  from  1995  levels,  to  62  percent. 

In  sum,  the  pattern  of  citations  suggests  that  States  probably  vary  widely  in  their  ability  or 
willingness  to  detect  serious  problems  in  nursing  homes,  even  given  likely  variations  in  the  quality 
of  nursing  homes  from  State  to  State.509 


Analysis  of  survey  data  completed  too  late  to  include  in  the  body  of  this  report  suggests  that  states  have  highly 
variable  rates  of  citation  for  immediate  jeopardv  as  well.  In  1 997,  only  23  states  cited  any  nursing  homes  for 
immediate  jeopardy  situations.  Five  states:  California,  Illinois,  Kansas,  Ohio,  and  Texas,  which  hold  29 
percent  of  the  nursing  homes  in  the  United  States,  account  for  over  75  percent  of  immediate  jeopardy  citations. 
By  contrast,  sixteen  states  and  the  District  of  Columbia  have  not  cited  a  single  instance  of  immediate  jeopardy 
since  July,  1995 
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Exhibit  19.2  Number  (Percent)  of  Surveys  Resulting  in  Substandard  Quality  of  Care 
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1 
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81 
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CO 
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258 

3% 

g 

243 

3.3% 

DC 

0 

6 

0% 

o 

20 

0% 

o 

21 
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3 

19 
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2 

37 

5% 

o 

37 

0.0% 

FL 

62 
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87 
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55 
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GA 

30 
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71 
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16 
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27 

33 
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IA 
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2% 
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7% 

9 

79 
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80 
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25 
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23 
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Definitions: 

Column  a:  Number  of  SQC  determinations 

Column  B:  Number  of  surveys 

Column  C:  Column  a  as  percentage  of  Column  B 
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Exhibit  19.3  Number  (Percent)  of  Surveys  Resulting  in  Deficiencies  at  "D"  or  Above 
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84 

71% 

68 

79 

86% 

IL 

341 

441 

77% 

704 

909 

77% 

678 

794 

85% 

IN 

205 

252 

81% 

455 

574 

79% 

423 

509 

83% 

KS 

140 

197 

71% 

410 

502 

82% 

411 

481 

85% 

KY 

35 

104 

34% 

107 

316 

34% 

45 

206 

22% 

LA 

48 

178 

27% 

142 

380 

37% 

151 

338 

45% 

MA 

105 

192 

55% 

331 

598  . 

55% 

260 

540 

48% 

MD 

4 

97 

4% 

27 

231 

12% 

88 

177 

50% 

ME 

12 

69 

17% 

68 

137 

50% 

62 

116 

53% 

MI 

167 

181 

92% 

430 

457 

94% 

369 

387 

95% 

MN 

166 

228 

73% 

272 

412 

66% 

215 

349 

62% 

MO 

179 

263 

68% 

375 

590 

64% 

313 

508 

62% 

MS 

71 

106 

67% 

133 

207 

64% 

113 

189 

60% 

MT 

37 

52 

71% 

78 

99 

79% 

53 

80 

66% 

NC 

127 

202 

63% 

279 

400 

70% 

224 

381 

59% 

ND 

29 

37 

78% 

75 

88 

85% 

55 

62 

89% 

NE 

78 

126 

62% 

162 

251 

65% 

118 

220 

54% 

NH 

2 

45 

4% 

55 

93 

59% 

49 

83 

59% 

NJ 

81 

154 

53% 

168 

367 

46% 

105 

250 

42% 

NM 

16 

36 

44% 

27 

87 

31% 

12 

42 

29% 

NV 

18 

18 

100% 

47 

48 

98% 

26 

27 

96% 

NY 

216 

327 

66% 

409 

665 

62% 

181 

337 

54% 

OH 

404 

463 

87% 

851 

1089 

78% 

550 

750 

73% 

OK 

129 

198 

65% 

260 

434 

60% 

174 

283 

61% 

OR 

54 

71 

76% 

102 

168 

61% 

93 

140 

66% 

PA 

245 

393 

62% 

527 

807 

65% 

518 

738 

70% 

RI 

1 

37 

3% 

53 

98 

54% 

50 

78 

64% 

SC 

65 

74 

88% 

163 

178 

92% 

151 

163 

93% 

SD 

20 

65 

31% 

42 

110 

38% 

66 

88 

75% 

TN 

119 

143 

83% 

280 

346 

81% 

175 

283 

62% 

TX 

444 

668 

66% 

670 

1394 

48% 

464 

979 

47% 

UT 

18 

39 

46% 

75 

94 

80% 

67 

90 

74% 

VA 

11 

110 

10% 

123 

270 

46% 

105 

194 

54% 

VT 

16 

20 

80% 

31 

49 

63% 

19 

36 

53% 

WA 

86 

142 

61% 

235 

289 

81% 

250 

271 

92% 

WI 

105 

214 

49% 

308 

461 

67% 

280 

377 

74% 

wv 

29 

48 

60% 

71 

117 

61% 

60 

80 

75% 

WY 

18 

21 

86% 

24 

39 

62% 

34 

37 

92% 

Definitions: 

Column  a:  Number  of  surveys  with  deficiencies  greater  than  "D" 

Column  B:  Number  of  surveys 

Column  C:  Column  a  as  percentage  of  Column  B 
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Exhibit  19.4  Citation  Patterns  Before  and  After  Enforcement  Implementation 
Twenty  Most  Commonly-Cited  Tags 
(Those  found  in  both  lists  are  in  boldface  type) 

Prior  to  Enforcement  Implementation 

After  Enforcement  Implementation 

Description 

Tag 

%  of 
Citations 

Description 

Tag 

%  of 
Citations 

Comprehensive  Assessments 

272 

4.7 

Meal  Frequency 

371 

4.4 

Mental  and  Psychosocial 
Assessment 

279 

4.0 

Comprehensive  Assessments 

272 

4.1 

Meal  Frequency 

371 

3.8 

Mental  and  Psychosocial 
Assessment 

279 

3.8 

Range  of  Motion  Reduction 

323 

2.8 

Range  of  Motion  Reduction 

323 

3.3 

Accommodation  of  Individual 

Needs 

253 

2.6 

ADL  Reduction  in  Eating 

314 

3.1 

Physical  Restraints 

221 

2.5 

Physical  Restraints 

221 

2.9 

Individual  Dignity 

241 

2.5 

Accommodation  of  Individual 

Needs 

253 

2.8 

Infection  Control 

441 

2.2 

Individual  Dignity 

241 

2.8 

Resident  Groups 

246 

2  2 

Quality  of  Care 

309 

2.6 

ADL  Reduction  in  Eating 

314 

2  2 

Appropriate  Treatment  for  ADLs 

316 

2.1 

Participation  in  Other  Activities 

252 

2.0 

Accident-Free  Environment 

329 

2.1 

Quality  of  Care 

309 

1.9 

Infection  Control 

441 

2.0 

Certified  Lab  Referral 

514 

1.9 

ADL  Reduction  in  Transferring 

312 

2.0 

Accident-Free  Environment 

329 

1.7 

Resident  Groups 

246 

2.0 

Appropriate  Treatment  for 
ADLs 

316 

1.7 

Range  of  Motion  Treatment 

324 

2.0 

Space  Provided  for  Resident 
Groups 

248 

1.6 

Space  Prov  ided  for  Resident 
Groups 

248 

1.9 

Menus  Prepared  in  Advance 

364 

1.6 

Certified  Lab  Referral 

514 

1.8 

Resident  Access  to  Records 

156 

1.5 

Vision/Hearing  Treatment  and 
Devices 

318 

1.7 

Nutritional  Needs  Met 

363 

1.4 

Designated  Contact  for  Resident 
Groups 

250 

1.6 

Privacy  Curtains 

465 

1.4 

Appropriate  Psychosocial  Treatment 

325 

1.6 

48.9 

50.2 
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19.4     Problem  Identification:  CHSRA  Survey  Studies 

19.4.1  Introduction 

The  above  analysis  of  citation  patterns  has  the  advantage  of  providing  extensive  quantified  data 
on  the  outcomes  (i.e.,  deficiencies  cited)  of  surveys  for  all  certified  nursing  homes  for  several 
years.  Although  the  pattern  described  is  consistent  with  the  hypothesis  that  several  States  and 
area  offices  are  not  identifying  problems  as  intended  by  the  July  1,  1995  changes,  this  external 
analysis  does  not  provide  any  direct  evidence  on  the  appropriateness  of  problem  identification  or 
the  internal  dynamics  of  surveyor  decision  making.  In  contrast,  the  CHSRA  field  studies, 
discussed  in  this  section,  provide  more  direct  observational  evidence  that  supports  not  only  the 
findings  from  the  OSCAR  analysis  of  citation  patterns,  but  also  serves  as  a  window  on  the  black 
box  of  surveyor  behavior.  Of  course,  the  inherent  labor  intensity  and  expense  of  field  work 
achieves  more  detailed  direct  evidence  at  the  expense  of  far  fewer  cases  examined. 

19.4.2  Background 

There  was  a  two-fold  purpose  to  the  CHSRA  studies:  first,  to  monitor  implementation  of  the 
revised  long-term  care  (LTC)  survey  process  that  was  effective  July  1,  1995,  second,  to  identify 
possible  reasons  for  variations  in  survey  findings  among  the  States.  The  project  utilized  two 
different  types  of  studies,  concurrent  surveys  and  survey  observations: 

•  For  concurrent  surveys,  the  CHSRA  research  survey  teams  completed  standard  Federal 
certification  surveys  simultaneous  with  recertification  surveys  being  conducted  by  State 
survey  teams; 

•  The  survey  observations  were  conducted  by  CHSRA  observers  who  used  an  observation 
protocol  structured  by  a  series  of  questions  about  each  specific  task  in  the  revised  LTC 
survey  process. 

Detailed  presentation  of  the  research  procedures,  protocols,  and  findings  can  be  found  in 
Appendix  M.  The  field  studies  were  conducted  during  1996.  Facilities  were  selected  from  10 
States,  representing  8  of  10  HCFA  regions.  The  criteria  for  selecting  specific  facilities  included 
bed  size,  numbers  of  deficiencies  cited  previously  at  the  facility,  and  accessibility  to  regional 
airports.  The  essential  feature  of  the  concurrent  surveys  was  the  comparison  of  what  actual 
surveyors  identify  as  a  problem  with  what  an  independent,  "gold  standard"  survey  team  (i.e,  the 
independent  experts  on  the  CHSRA  research  survey  team)  finds  for  the  same  facility  at  the  same 
point  in  time.  The  design  not  only  permitted  a  comparison  of  findings  between  the  State  and 
CHSRA  survey  teams;  each  concurrent  survey  was  followed  by  an  extensive  debrief  conference 
call  so  that  the  thinking  behind  the  differences  in  survey  findings  could  be  explored. 
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The  CHSRA  survey  observations,  as  opposed  to  the  concurrent  surveys,  did  not  include  a 
CHSRA-conducted  survey,  however,  the  CHSRA  observers  were  asked  to  give  their  opinions 
about  the  deficiencies  cited  by  the  State  survey  teams,  and  to  identify  any  other  deficiencies  they 
believed  could  potentially  have  been  cited.510 

These  studies  were  undertaken  to  assist  HCFA  in  monitoring  the  revised  survey  process,  and  were 
therefore  not  explicitly  designed  to  answer  the  evaluation  questions  raised  in  this  Report. 
However,  we  have  asked  CHSRA  to  array  evidence  and  reflect  on  their  findings  with  respect  to 
questions  that  were  of  particular  relevance  to  this  evaluation.  Again,  the  reader  is  referred  to  the 
fuller  discussion  in  Appendix  M. 

19.4.3  Results 

Twenty-nine  CHSRA  survey  studies  were  completed,  including  6  concurrent  surveys  and  23 
survey  observations.  The  results  of  these  studies  as  well  as  another  related  project,  Variation 
Improvement  Project  (VTP),  are  presented  in  Exhibit  19.5 

Exhibit  19.5  -  Deficiency  and  Severity/Scope  Comparison 


SURVEY 
TYPE 


#OF 
SURVEYS 

STATE 
IDENTIFIED 
HIGHER  #  OF 
DEFS. 


# OF  SURVEYS 
RESEARCHERS 
IDENTIFIED 
HIGHER  tt  OF 
DEFS. 


#OF 
SURVEYS 
SAME  #  OF 

DEFS. 
IDENTIFIED 


#OF 
SURVEYS 

STATE 
IDENTD7IED 
HIGHER  S/S 


#  OF  SURVEYS 
RESEARCHERS 
IDENTIFIED 
HIGHER  S/S 


#OF 
SURVEYS 
SAME  S/S 
IDENTIFIED 


CHSRA 

Concurrent 


Observation* 


VIP 

Observation' 


Total 


Source:  Center  for  Health  Systems  Research  and  Analysis  (CHSRA)  Summary  of  Insights  from  Survey  Studies, 
a  report  completed  for  HCFA  under  contract  10/15/97. 


As  noted  in  the  full  report  of  this  study  found  in  Appendix  M,  "It  should  be  remembered  that  unlike  the 
concurrent  surveys,  where  the  CHSRA  teams  conducted  an  actual  survey  and  compared  their  deficiencies  to 
those  of  the  State  survey  teams,  the  CHSRA  observers  were  not  required  to  defend  their  deficiency  decisions  so 
there  was  greater  flexibility  to  identify  any  possible  deficiencies.  However  in  their  reports,  the  CHSRA 
observers  commented  that  the  deficiency  decisions  they  made  may  have  needed  further  investigation  to  support 
final  deficiencies." 
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*Researchers  gave  their  opinions  about  deficiencies  and  severity/scope  since  they  were  observing  and  not 
conducting  the  surveys. 

(The  relevance  of  the  VIP  project  will  be  discussed  below.)  With  respect  to  the  6  concurrent 
surveys,  the  State  identified  more  deficiencies  in  3  surveys,  CHSRA  identified  more  in  1  survey, 
and  both  teams  identified  the  same  number  in  2  surveys.  Of  the  23  survey  observations,  CHSRA 
identified  a  larger  number  of  deficiencies  in  18  surveys,  the  State  survey  team  identified  more  in  3 
surveys,  and  both  identified  the  same  number  in  two  surveys. 

With  respect  to  the  seriousness  of  the  problems  identified  as  reflected  in  the  scope  and  severity 
decision,  the  CHSRA  team  identified  the  same  level  of  scope  and  severity  in  3  of  the  6  surveys 
and  higher  scope  and  severity  in  3  surveys,  in  none  of  the  concurrent  surveys  did  the  State  survey 
team  identify  serious  deficiencies  (actual  harm  or  substandard  care)  that  was  not  identified  by  the 
CHSRA  team.  The  23  survey  observations  reported  very  similar  results:  no  State  survey  team 
reported  a  higher  scope  and  severity,  10  surveys  reported  the  same  scope  and  severity,  and  13 
survey  observations  reported  a  higher  level  than  the  State  team.511  These  findings,  consistent 
with  the  OSCAR  deficiency  analysis  reported  above,  indicate  that  the  current  survey,  as 
implemented,  does  not  sufficiently  identify  serious  problems.512 

It  should  be  noted  that  some  of  the  problems  identified  by  the  CHSRA  team/observer  are  not 
extremely  clinically  complicated,  but  nonetheless  were  serious.  For  example,  in  one  facility: 

The  CHSRA  observer  noted  that  significant  construction  was  underway  in  the  facility. 
There  were  construction  materials  throughout  the  facility  that  residents  had  to  avoid  as 
they  ambulated  or  moved  about  in  wheelchairs.  There  was  excessive  noise  and  dust  in 
hallways  where  many  residents  were  sitting,  exposed  wiring  from  walls  and  ceilings,  exit 
doors  constantly  being  opened  to  bring  in  construction  materials  while  residents 
complained  they  were  cold,  and  a  temporary  resident  call  system  that  was  rarely  answered 
by  facility  staff.  These  issues  were  not  investigated  or  cited  by  the  survey  team. 


Another  measure  of  senousness,  the  identification  of  substandard  care  deficiencies,  produced  similar  findings. 
See  full  CHSRA  report  in  Appendix  M,  Table  7. 

This  conclusion  is  supported,  somewhat  ironically,  by  The  Variation  Improvement  Project  (VIP),  which 
produced  very  similar  findings  to  that  of  the  State  survey  teams.  In  this  project,  discussed  in  Appendix  M,  2 1 
State  and  HCFA  Regional  Office  surveyors  were  trained  on  how  to  use  the  structured  survey  observation 
protocol  utilized  by  CHSRA  in  its  survey  observations.  In  contrast  to  the  CHSRA  surveyors/observers,  the 
fact  that  these  non-CHSRA,  State/Regional  Office  people  from  all  over  the  country  identified  about  the  same 
number  and  severity  of  problems  as  the  regular  State  survey  teams  would  seem  to  indicate  that  this  failure  of 
problem  identification  is  a  generic  problem  to  the  States  (and  Regional  Office  surveyors)  and  not  confined  to 
the  particular  State  survey  teams  examined  in  the  CHSRA  study 
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The  comparison  of  survey  findings  between  the  State  survey  teams  and  the  CHSRA 
team/observers  could  be  affected  by  factors  that  would  not  be  present  in  surveys  conducted  in  the 
real  world,  apart  from  a  research  study.  One  of  these  factors  is  a  potential  "Hawthorne  Effect," 
the  awareness  of  the  State  survey  teams  that  they  were  being  compared/observed.  This  might 
increase  their  willingness  to  cite  or  identify  higher  levels  of  scope  and  severity  than  they  would 
otherwise.  In  general,  that  was  the  case  -  the  State  survey  teams  involved  in  the  CHSRA  study 
exceeded  the  State  average  in  nearly  all  instances.  Given  that  the  CHSRA  surveyors/observers 
tend  to  find  higher  levels  of  scope  and  severity,  this  Hawthorne  effect  would  tend  to  reduce  the 
scope  and  severity  comparisons. 

On  the  other  hand,  the  CHSRA  surveyors/observers  do  not  have  to  defend  their  decision  to 
supervisors  or  live  with  the  consequences  of  citing  at  a  higher  level  (i.e.,  more  paperwork, 
possible  conflict  with  the  facility,  court  appearances,  etc.).  This  possible  extraneous  factor  would 
tend  to  affect  the  CHSRA  surveyors/observers  in  the  same  direction  as  the  Hawthorne  effect 
would  be  expected  to  affect  the  State  survey  teams  -  i.e.,  to  increase  the  number  or  level  of 
citations.  We  have  no  way  of  knowing  if  these  two  factors  would  tend  to  neutralize  each  other 
and  leave  the  differences  in  problem  identification  unchanged  or  whether  there  is  some  net  impact. 

19.4.4  CHSRA  Survey  Studies:  Why  the  Under  Identification  of  Problems? 

Although  the  CHSRA  survey  studies  were  not  explicitly  designed  for  this  evaluation,  the 
debriefing  conference  calls  conducted  in  conjunction  with  the  concurrent  surveys  together  with 
observations  of  State  survey  teams  provide  some  limited  information  about  possible  reasons  for 
the  differences  found.  Among  these  reasons: 

•  "Surveyor  experience  or  training  can  affect  how  or  even  whether  a  deficiency  is  cited." 

•  "Surveyor  philosophy  also  may  impact  differences  in  deficiency  decision-making."  For 
example,  surveyor  views  as  to  what  constitutes  appropriate  use  of  psychoactive 
medications. 

•  "Uncertainty  about  severity  and  scope  levels." 

•  "States  and  surveyors  have  differing  opinions  about  whether  to  cite  all  possible  areas  of 
concern  for  a  specific  deficient  practice,  or  whether  to  aggregate  examples  of  a  deficient 
practice  under  the  most  appropriate  tag."  In  general,  the  CHSRA  research  teams  tended 
to  aggregate  their  findings  to  fewer  F  tags  than  the  State  teams  during  the  concurrent 
surveys  which  accounted  for  many  of  the  differences  in  the  concurrent  surveys.  Although 
this  tended  to  reduce  the  differences  between  CHSRA  and  the  State  survey  teams  in  the 
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number  of  deficiencies  identified  (at  least  for  the  concurrent  surveys),  this  does  not  in 
general  affect  the  seriousness  of  identified  problems.513 

•         "The  quality  and/or  level  of  deficiency  review  may  also  affect  the  deficiencies  cited  by 
various  States.  Some  States  have  an  intense  deficiency  review  and  carefully  scrutinize 
each  deficiency  .  .  Other  States  may  have  a  less  thorough  review.  We  noted  in  the  course 
of  our  survey  studies  that  the  quality  of  deficiencies  varied  from  state  to  state.  We  suspect 
that  some  states  are  "tougher"  in  screening  deficiencies  and  assuring  that  they  'pass 
muster'  before  being  issued  to  facilities." 

The  above  listing  of  reasons  for  the  under  identification  of  quality  problems  by  state  survey 
agencies  are  certainly  plausible.  At  least,  they  appear  insightful  and  consistent  with  the  data 
generated  by  the  concurrent  surveys  and  survey  observations.  However,  they  are  very  limited  in 
number  and  in  many  cases  are  little  more  than  anecdotal.  They  should  be  viewed  as  working 
hypotheses.  Hence,  CHSRA  conducted  a  systematic  survey  of  51  State  survey  agencies  (including 
the  District  of  Columbia)  to  gather  more  information  about  variation  in  variation  in  LTC  survey 
findings  as  well  as  how  the  survey  and  enforcement  processes  are  working.  Some  of  their 
findings  from  the  telephone  survey  are  discussed  below. 

19.4.5  CHSRA  Telephone  Survey  of  State  Survey  Agencies:  Why  the  Under 
Identification  of  Problems? 

All  State  survey  agencies  were  provided  with  copies  of  the  telephone  survey,  and  a  cover  letter 
from  HCFA  explaining  the  purpose  of  the  survey,  approximately  2  weeks  prior  to  scheduling  their 
survey  telephone  call.  Most  calls  took  about  2  hours  to  complete.   State  survey  agencies  were 
encouraged  to  include  all  appropriate  staff  on  their  calls.   Although  a  fuller  presentation  of  the 
survey  instrument  and  procedures  can  be  found  in  CHSRA's  report  to  HCFA,514  it  is  important  to 
note  here  that  these  calls  were  more  likely  to  invoke  an  "official"  response,  it  is  not  likely  that  the 
States  would  admit  to  not  following  Federal  procedures,  even  if  that  were  the  case.  Also,  the 
advance  copy  of  the  questions,  while  helpful  in  ensuring  that  the  States  were  prepared  with  an 
answer  to  the  questions,  is  less  likely  to  catch  them  off  guard  with  perhaps  more  candid 
information. 

The  telephone  survey  contained  a  number  of  questions  that  address  changes  to  survey  team 
deficiency  decisions  after  the  survey.  These  changes  can  occur  at  several  different  points  after  the 
survey,  including  post-survey  review  by  the  State  survey  agency,  in  the  informal  dispute 


513  Although  this  variation  in  aggregation  of  findings  might  also  account  for  some  of  the  State  differences  in  the 
citation  rate,  it  does  not  account  for  the  national  downward  trajectory  rate  noted  above. 

514  "Findings  from  Telephone  Survey  of  State  Survey  Agencies,"  Center  for  Health  Systems  Research  and 
Analysis,  University  of  Wisconsin  -  Madison,  1 1/17/97. 
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resolution  (IDR)  process,  and  in  a  formal  hearing  process.  The  percentages  of  deficiencies 
rewritten  as  a  result  of  the  State  survey  agency  review  process  ranged  from  1  percent  to  90 
percent.  Most  States  noted  that  this  was  a  guess.  Forty-four  States  reported  the  percentage  of 
deficiencies  that  were  withdrawn  by  their  review  mechanism  in  calendar  year  1996.  The 
percentages  ranged  from  1  percent  to  25  percent.  Although  the  actual  State  identifiers  are 
encrypted,  the  range  among  the  States  in  the  percentage  of  deficiencies  changed  or  withdrawn  can 
be  found  in  Exhibit  19.6 

Exhibit  19.6  -  Percent  of  Deficiencies  Rewritten  and  Withdrawn  in  Survey  Agency  Review  Process 


State  ID 

%of 
Deficiencies 

%of 
Deficiencies 

9 

22 

24 

1 

48 

2.00 

44 

3.00 

15 

46 

25 

38 

1.00 

5.00 

29 

1.00 

1.00 

16 

1.50 

1.00 

40 

2.00 

2.00 

41 

2.00 

2.00 

21 

5.00 

0.00 

12 

5.00 

3.88 

35 

6.00 

10.00 

23 

7.00 

5.00 

18 

10.00 

5.00 

5 

12.00 

2.00 

4 

15.00 

5.00 

47 

15.00 

10.00 

39 

15.00 

5.00 

50 

20.00 

1.00 

Study  of  Private  Accreditation  (Deeming)  of  Nursing  Homes, 
Regulatory  Incentives  and  Non-Regulatory  Initiatives,  and 
Effectiveness  of  the  Survey  and  Certification  System 


552 


2 

20.00 

5.00 

32 

20.00 

12.60 

7 

20.00 

0.00 

51 

20.00 

10.00 

11 

20.00 

4.00 

31 

25.00 

5.00 

8 

25.00 

5.00 

3 

25.00 

5.00 

17 

25.00 

3.00 

43 

25.00 

7.00 

6 

25.00 

10.00 

30 

27.00 

3.40 

26 

30.00 

10.00 

19 

30.00 

1.00 

14 

30.00 

10.00 

45 

40.00 

10.00 

37 

50.00 

10.00 

34 

50.00 

20.00 

20 

50.00 

5.00 

33 

50.00 

0.00 

10 

50.00 

5.00 

36 

50.00 

10.00 

13 

50.00 

3.00 

42 

60.00 

15.00 

49 

60.00 

25.00 

28 

80.00 

10.00 

27 

90.00 

15.00 

*  Source:  Findings  from  Telephone  Survey  of  State  Survey  Agencies,"  Center  for  Health  Systems  Research  and 
Analysis,  Table  3,  University  of  Wisconsin  -  Madison,  1 1/17/97. 

Thirty-six  States  reported  that  inadequate  surveyor  documentation  was  the  leading  cause  for 
changing  or  withdrawing  deficiencies. 

No  one  would  question  the  appropriateness  of  the  management  review  process  to  ensure  that 
deficiencies  are  accurate  and  adequately  documented.  If  they  are  not  adequate,  they  should  be 
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changed  or  withdrawn.  If  they  were  never  changed  or  withdrawn,  then  the  management  review 
function  would  appear  to  be  unnecessary;  more  likely,  inadequate.  If  they  were  always  changed, 
then  either  the  original  surveyor  decision  and  documentation  is  inadequate  or  accurate  surveyor 
judgements  are  being  inappropriately  overruled,  probably  due  to  political  pressure  from  the 
industry.  For  rates  of  deficiency  change  and/or  withdrawal  intermediate  between  never  and 
always  changed,  we  have  no  way  of  inferring  what  is  appropriate.  However,  rates  of  deficiency 
change  upwards  of  50,  60,  and  even  90  percent  seem  excessive. 

The  telephone  survey  asked  a  number  of  questions  about  extraneous  factors  that  might  affect 
survey  time  and  resource  utilization  including  questions  about  State  survey  agency  travel  policies 
and  development  of  survey  schedules.  It  will  be  recalled  that  OSCAR  findings  presented  in 
Chapter  1 8  indicated  that  surveys  are  rarely  conducted  during  the  weekends  and  virtually  never 
conducted  during  evening  or  night  hours.  Yet,  the  ombudsmen  and  consumer  advocates  have 
argued  that  nurse  staffing  is  often  woefully  inadequate  during  these  hours.  If  true,  these  staffing 
shortages  and  other  potential  problems  would  not  be  observed  by  surveyors.  Hence,  it  is 
reasonable  to  ask  why  surveys  are  not  scheduled  during  these  hours.  Unfortunately,  the  survey 
did  not  directly  ask  this  question.  However,  a  number  of  questions  were  asked  about  the 
location/deployment  of  surveyors,  working  hours,  and  travel  policies.  Although  State  survey 
agencies  have  a  variety  of  policies  about  working,  and  particularly  traveling  from  home,  it  appears 
that  for  most  States  normal  working  hours  are  from  8:00  a.m.  -  4:30  (or  5:00)  p.m.  Union 
contracts  and  State  policies  govern  travel  and  other  working  conditions. 

The  telephone  survey  asked,  "Does  your  state  allow  flextime  (alternate  work  schedules)  for 
surveyors?  If  yes,  how  does  this  affect  survey  scheduling  and  travel  coordination?"  Thirty-nine 
State  survey  agencies  allow  flextime  for  surveyors,  and  twelve  States  do  not.  Many  of  the  State 
survey  agencies  that  use  flextime  mentioned  that  it  prevents  overtime  and  allows  more  onsite 
survey  time.  Although  this  use  of  flextime  may  be  helpful  to  the  States,  it  does  not  seem  to  be 
designed  to  encourage  evening  and  night  visits  to  facilities:  the  report  only  listed  two  States  that 
explicitly  use  flextime  "to  accommodate  the  needs  of  the  survey  such  as  the  medication  pass 
observation  or  an  evening  visit." 

19.5     Media  Reports  of  Abuse  and  Neglect  of  Nursing  Home  Residents 
19.5.1  Introduction 

The  above  discussion  has  questioned  whether  the  current  system  under  identifies  nursing  home 
quality  problems.  Additional  doubts  are  raised  by  a  number  of  media  reports,  occurring  after  July 
1995,  of  abuse  and  neglect  of  residents  in  specific  nursing  homes  in  the  U.S.  It  is  difficult  to 
know  if  the  number  of  such  reports  has  increased  after  July  1995,  although  this  seems  likely.  It  is 
of  course  possible  that  the  new  survey  and  enforcement  provisions  may  have  improved  the 
outcomes  for  the  average  resident,  as  indicated  in  the  research  discussed  above,  and  yet  failed  to 
protect  a  few  residents  from  the  kinds  of  egregious  violations  alleged  in  the  media.  Ultimately,  it 
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is  difficult  to  evaluate  the  media  allegations  without  an  intensive,  fact-gathering  inquiry  that  is 
more  characteristic  of  a  court  proceeding.  Notwithstanding  these  cautions,  we  have  made  a 
limited  effort  to  look  behind  some  of  these  reports  to  see  if  something  could  be  learned  about  the 
limitations  of  the  current  survey  system  in  addressing  abuse  and  neglect. 

The  most  fundamental  expectation  of  someone  who  makes  the  decision  to  enter  a  nursing  home  is 
that  he/she  will  be  in  a  safe  place  where  at  the  very  least  and  before  all  else,  he/she  will  not  be 
abused  or  neglected,  or  have  his  or  her  property  misappropriated. 

There  are  two  structures  in  place  for  dealing  with  abuse:  the  State  LTC  ombudsman  program  and 
the  State  survey  agency.  Legislative  authority  for  the  LTC  ombudsman  stems  from  42  USC, 
Chapter  35,  section  3058g,  which  requires  each  State  agency  receiving  Federal  funds  under  the 
Older  Americans  Act  to  establish  a  State  Long-Term  Care  Ombudsman,  who  is  responsible  for 
identifying,  investigating,  and  resolving  complaints  made  by  or  on  behalf  of  residents  concerning 
resident  health,  safety,  welfare,  or  the  rights  of  residents.  Section  3058i  specifies  that  the  State 
agency  housing  the  Long-Term  Care  Ombudsman  is  responsible  for  promptly  investigating  any 
report  of  suspected  or  known  instances  of  elder  abuse,  neglect,  or  exploitation  in  order  to 
substantiate  the  accuracy  of  the  report.  If  the  allegation  is  verified,  the  agency  is  then  responsible 
for  taking  steps,  including  referral  to  the  proper  authorities,  to  protect  the  health  and  welfare  of 
the  abused,  neglected,  or  exploited  older  individual. 

The  State  survey  agency  is  charged  under  §§1819(g)(l)(C)  and  1919(g)(1)(C)  of  the  Social 
Security  Act  with  the  timely  review  and  investigation  of  allegations  of  resident  neglect  and  abuse 
and  misappropriation  of  resident  property  by  a  nurse  aide  or  anyone  used  by  the  facility  in  a 
capacity  of  serving  residents.  If  an  aide  is  found  guilty  of  resident  neglect,  abuse,  or 
misappropriation  of  resident  property,  the  State  is  responsible  for  entering  the  aide's  name  into 
the  State's  nurse  aide  abuse  registry,  and  the  aide  is  then  barred  from  working  in  any  nursing 
home  that  participates  in  Medicare  and  Medicaid.  If  the  State  finds  that  the  neglect,  abuse,  or 
misappropriation  of  property  was  caused  by  someone  else  used  by  the  facility,  the  facility  is 
required  to  notify  the  appropriate  State  licensing  authority.  However,  there  is  no  Federal 
requirement  that  facilities  must  perform  any  other  checks,  including  background/criminal  checks, 
on  any  potential  employee. 

While  the  nurse  aide  registry  collects  competency  and  abuse  information  crucial  to  mandatory 
facility  determinations  about  whether  an  individual  can  be  hired  as  a  nurse  aide,  there  are  some 
obvious  limitations  to  a  single  registry  system  that  is  not  applied  to  the  entire  nursing  home  staff 
population.  First,  a  single  registry  system  pertaining  to  only  one  caretaker  type  may  not 
necessarily  be  adequate  to  prevent  other  unfit  individuals  from  being  used  by  facilities  to  care  for 
residents  in  other  capacities.  Second,  this  registry  does  not  collect  or  report  information  about 
any  criminal  record  that  may  exist  relative  to  individuals  in  the  registry.  And  further,  while 
Federal  requirements  mandate  that  facilities  check  the  nurse  aide  registry  prior  to  hiring,  there  are 
no  parallel  requirements  specifying  that  similar,  or  any,  registries  be  maintained  and  checked 
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relative  to  other  individuals  used  by  these  facilities.  In  other  words,  the  current  system  not  only 
has  incomplete  information  about  nurse  aides  in  the  nurse  aide  registry,  it  also  lacks  a  comparable 
registry  requirement  for  registered  nurses  and  licensed  practical  nurses,  so  they,  as  well  as  clerical, 
janitorial  and  food-service  workers,  can  move  easily  from  one  home  to  another. 

Implementing  regulations  at  42  CFR  483. 13(c)  specify  that  the  facility  must: 

•  Develop  and  implement  policies  and  procedures  to  protect  residents  from  neglect,  abuse, 
and  misappropriation  of  property; 

•  Report  to  the  State  nurse  aide  registry  or  licensing  authorities  any  knowledge  it  has  of 
actions  by  a  court  against  any  employee  that  would  indicate  unfitness  for  service; 

•  Investigate  all  instances  of  alleged  mistreatment,  neglect,  and  abuse,  as  well  as  injuries  of 
unknown  origin, 

•  Protect  the  resident  from  further  potential  abuse  while  the  investigation  is  ongoing,  and 

•  Report  the  results  of  the  investigation  to  the  administrator  and  other  officials  in 
accordance  with  State  law. 

In  addition,  enforcement  regulations  at  42  CFR  Part  488  specify  the  manner  in  which  facility 
noncompliance  with  Medicare  and  Medicaid  participation  requirements  is  assessed  and  enforced. 
Within  the  framework  of  this  system,  complaints  received  from  any  source  about  any  aspect  of  a 
nursing  home's  provision  of  care  must  be  reviewed  and  investigated  by  the  State  for  possible 
substantiation  and  action.  Complaint  investigations  need  not  correspond  to  the  performance  of 
the  annual  survey,  but  can  be  investigated  any  time  during  the  survey  cycle. 

Guidance  to  long-term  care  surveyors  (State  Operations  Manual,  Transmittal  No.  274),  provides 
a  structure  and  process  for  surveyors  to  determine  facility  compliance  with  Federal  abuse  and 
abuse  related  requirements.  Surveyors  are  instructed  to  "report  and  record  any  instances  where 
the  survey  team  observes  an  abusive  incident,  [including]  who  committed  the  abusive  act,  the 
nature  of  the  abuse,  and  where  and  when  it  occurred."  If  the  survey  team  identifies  problems  in 
mistreatment,  neglect  or  abuse  of  residents  or  misappropriation  of  property,  the  manual  instructs 
the  team  to  request  a  copy  of:  the  facility's  abuse  prevention  policies  and  procedures,  actions  by 
a  court  of  law  against  employees,  reports  of  the  investigations  and  results  of  alleged  neglect, 
abuse,  and  misappropriation  of  property;  reports  of  corrective  actions  taken. 

Although  the  guidance  provides  a  basic  method  for  evaluating  the  facility's  mechanisms  for 
protecting  residents  from  abuse,  it  fails  to  provide  more  specific  instruction  or  procedures  on 
identifying  abuse,  or  appropriate  investigatory  techniques  for  assessing  possible  abuse  and  abuse 
related  situations.  This  weakness  in  guidance  bears  consequences  on  the  extent  to  which  abuse  is 
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investigated.  For  example,  within  the  last  year,  in  one  State,  a  comatose  resident  was  killed  by 
blunt  force  trauma  to  her  head.  The  State  was  unable  to  identify  any  suspects  and  dropped 
charges.  The  State  did  not  pursue  whether  the  facility's  abuse  protection  system  was  at  fault;  that 
is,  whether  the  resident  was  killed  because  the  facility's  abuse  protection  system  (implemented 
policies  and  procedures)  failed  to  protect  its  residents,  or  if  the  resident's  death  was  outside 
anyone's  control. 

Since  the  enforcement  regulations  became  effective  in  1995,  HCFA  has  wanted  to  determine  the 
degree  to  which  these  requirements  have  been  implemented;  that  is,  what  impact,  if  any,  the  new 
system  has  had  on  the  quality  of  care  provided  to  nursing  home  residents.  This  report  looks 
behind  some  of  the  "bad"  situations  that  have  been  reported  to  exist  in  facilities  to  determine  if 
Federal  requirements  are  working  at  the  margins  of  providing  fundamental  protections  to  nursing 
home  residents,  specifically,  if  the  current  process  is  capable  of  detecting  and  responding  to 
egregious  facility  practices.  Although  the  majority  of  examples  provided  in  this  section,  however 
limited,  were  brought  to  HCFA's  attention  by  consumer  advocates,  HCFA  continues  to  be 
committed  to  the  thorough  investigation  of  all  instances  of  alleged  abuse. 

Since  implementation  of  the  enforcement  regulations,  articles  have  been  published  in  newspapers 
around  the  country  that  call  into  question  the  adequacy  of  care  provided  to  nursing  home 
residents  by  their  care  givers  that  would  suggest  that  for  some  residents  overall  quality  of  care 
may  not  have  improved.  Three  such  articles  have  been  reviewed  --  one  published  in  the  Quad- 
City  Times  (Iowa)  in  December  1996,  another  published  in  the  Detroit  Free  Press  (Chicago)  in 
October  1996,  and  a  third  in  Time  Magazine  in  October  1997.  These  articles  chronicle  actual 
situations  in  specific  facilities  and  conclude  that  many  of  the  homes  reported  on  failed  to  meet 
basic  standards  of  care  and  that  in  these  cases,  enforcement  consequences  for  deficient  facility 
practices  were  infrequent  and  minimal.  HCFA's  evaluation  of  these  articles  included  a  review  of 
each  reported  incident,  the  manner  in  which  the  incident  was  identified,  the  State's  response,  if 
any,  to  the  finding  of  deficient  care,  and  a  determination  about  whether  the  occurrences  could  (or 
should)  have  been  anticipated  given  a  facility's  noncompliance  history. 

19.5.2  Allegations  of  Abuse  and  Neglect 

1 9. 5. 2. 1    Hiring  Practices5'5 

This  was  a  topic  examined  in  a  six-part  series  of  articles  resulting  from  a  year  long  investigation  of 
local  nursing  homes  by  Quad-City  Times  reporter  Clark  Kauffman.  The  Quad-City  Times  covers 
a  two-State  area  (defined  as  the  Quad-City  area  on  the  Iowa-Illinois  border)  of  about  350,000 
people,  and  it  reviewed  all  18  homes  in  that  area.  So,  while  the  articles  did  not  examine  a  huge 


Kauffman,  C.  "Abuse  &  Neglect:  An  Investigative  Report  on  Quad-City  Nursing  Homes. "  Quad-City  Times. 
Series.  December  1,  1996  through  December  8,  1996. 
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number  of  facilities,  they  did  review  all  facilities  within  its  boundaries;  thus,  they  did  not  limit  their 
investigation  to  those  facilities  known  to  be  "good"  or  "bad"  care  givers. 

Kauffman's  report  was  based  on  State  nursing  home  inspection  reports,  court  files,  police  reports, 
and  nursing  home  records,  and  concluded  that  nursing  home  residents  are  often  subjected  to 
substandard  care,  abuse,  and  neglect  at  the  hands  of  their  care  takers.  "Two  million  people  are 
living  in  America's  nursing  homes  today,  and  half  of  those  people  have  no  family  to  serve  as 
advocates  in  overseeing  their  care.  Some  are  forced  to  live  in  near  squalor,  cared  for  by 
unqualified,  uncaring  individuals  with  violent,  abusive  pasts,"  wrote  Kauffman.  While  Kauffman 
was  generous  with  his  praise  of  many  local  homes,  he  showed  how  lax  hiring  practices  in  others 
allowed  violent  criminals  to  be  routinely  employed  as  direct  care  givers;  how  despite  their  history, 
known  abusers  were  able  to  find  jobs  working  with  the  elderly  and  disabled;  and,  while  nurse 
aides  continued  to  provide  most  of  the  hands-on  care  ranging  from  bathing  and  feeding  to 
cleaning  wounds,  they  are  paid  fast  food  wages  and  offered  little  training  or  benefits. 

Kauffman  chronicled  the  violent  offenses  of  many  convicted  criminals  who  went  on  to  be  hired  as 
direct  care  givers  in  local  nursing  homes  without  their  past  convictions  checked  or  otherwise 
discovered  prior  to  or  during  their  employment.  For  example: 

•  Over  a  4-year  period  prior  to  her  being  hired  as  a  nurse  aide  providing  care  to  frail  and 
elderly  residents  at  Fejervary  Health  Care  Center,  Santanial  McElrath  had  a  substantial 
arrest  record: 

—  pleading  guilty  to  a  charge  of  assault  for  stabbing  someone  in  the  head  with  a  knife; 
~   pleading  guilty  to  a  charge  of  assault  for  interference  with  a  police  officer  and 

disorderly  conduct  after  she  was  accused  of  hitting  someone  in  the  head  with  a  board; 
~   arrested  for  hitting  someone  in  the  eye  and  later  pleading  guilty  to  a  charge  of  assault; 

—  convicted  of  stealing  $450  worth  of  property  from  someone  at  a  convenience  store, 

—  convicted  of  assault  after  punching  someone  in  the  face, 

—  convicted  of  assaulting  a  police  officer  and  disorderly  conduct, 

—  named  as  a  suspect  in  a  case  of  assault/intimidation. 

In  personal  communication,  Kauffman  said  that  the  administrator  of  Fejervary  told  him 
that  he  never  checked  with  the  local  courts  or  area  police  about  a  possible  criminal  record 
where  the  history  of  arrests  would  have  appeared.  As  required  by  Federal  regulations, 
however,  he  did  check  the  State's  nurse  aide  registry  to  make  sure  that  the  potential 
applicant  was  not  flagged  for  any  abuse,  neglect,  or  misappropriation  of  property 
violations,  to  ensure  that  applicants,  as  he  put  it,  "are  in  good  standing,  both  as  citizens 
and  care  givers."  By  the  time  the  reporter  reached  the  administrator  for  comment, 
McElrath  was  long  gone. 
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Facilities  are  also  required  by  Federal  regulations  to  report  any  knowledge  they  have  about 
an  employee  that  would  indicate  an  unfitness  for  service  as  a  nurse  aide  or  other  facility 
staff  to  the  nurse  aide  registry  or  appropriate  licensing  authority,  respectively.  The  fact 
that  no  such  report  had  been  made  to  the  registry  by  previous  employers  about  McElrath 
suggests  that  at  least  some  providers  were  not  satisfying  this  requirement 

•         Clement  Afforo  was  a  registered  nurse  at  Oak  Terrace  Nursing  Center  and  occasionally 
served  as  its  director  of  nursing.  During  the  course  of  his  employment,  Afforo  was 
arrested  for  the  following: 

—  domestic  injury  in  which  he  struck  a  woman  in  the  face; 

—  pleading  guilty  to  possession  of  a  controlled  substance, 

—  charged  with  domestic  assault  for  striking  a  woman  several  times  and  dragging  her 
through  an  alley  (this  case  was  dismissed  by  prosecutors  but  Afforo  has  since  admitted 
striking  the  woman), 

—  charged  with  possession  of  marijuana  (this  was  dismissed  for  lack  of  evidence  and 
because  Afforo  pleaded  guilty  to  an  unrelated  traffic  charge); 

—  charged  with  stabbing  a  woman  in  the  eye  with  a  metal  pipe  (this  case  was  also 
dismissed  but  Afforo  admitted  to  the  stabbing). 

While  he  admitted  to  inflicting  the  injuries  for  which  he  was  charged,  Afforo  contended 
that  they  would  not  have  occurred  had  he  not  been  provoked.  Afforo  believed  that  his 
history  of  non-work  related  problems  with  the  law  had  no  bearing  on  his  conduct  on  the 
job  at  the  local  nursing  home,  indicating,  "It's  not  like  I  would  go  to  the  nursing  home  and 
abuse  someone  without  any  reason." 

Kauffman  told  HCFA  that  the  administrator  of  Oak  Terrace  told  him  "she  liked  to  hire 
parolees  or  work-release  prisoners  ~  even  those  with  a  violent  past  ~  as  care  givers 
because  prison  had  provided  them  with  some  kind  of  structure,  discipline  and  basic  job 
training  .  .  .  .".  His  article  quoted  her  as  saying,  "I  never  worry  about  people  with  a 
record.  Most  of  them  have  been  trained,  they  have  had  some  training  in  prison,  so  they 
know  the  job  ....  We  hire  down  and  outs.  And  we  know  that  as  soon  as  they  are  back 
'up'  again,  they'll  be  gone." 

The  above  are  just  two  of  many  documented  accounts  of  convicted  criminals  being  hired  at  Iowa 
nursing  homes  to  care  for  residents  despite  their  documented  history  of  violence  and  abuse.  The 
fact  that  both  individuals  were  successfully  screened  through  the  nurse  aide  registry  system,  i.e., 
the  registry  contained  no  remarks  indicating  an  unfitness  for  duty,  suggests  an  unwillingness  or 
inability  of  providers  to  report  such  knowledge  as  required  by  Federal  regulations. 

Prior  to  new  State  legislation  which  became  effective  on  July  1,  1997,  few  Iowa  nursing  homes 
checked  backgrounds  of  potential  employees.  A  former  Iowa  nursing  home  administrator  says 
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that  the  nursing  home  industry  needs  to  raise  its  hiring  standards  if  it  is  to  improve  care  to 
residents.  "In  the  nursing  home  industry,  we  have  what  I  call  the  medical  hire  —  which  means  that 
you  hire  a  person  if  they  have  a  pulse.  Then,  one  step  up  from  that,  you  have  the  appliance  hire  - 
which  means  that  you  hire  a  person  who  has  a  telephone  and  an  alarm  clock  and  who  might  show 
up  for  work  on  time."  HCFA  learned  that  only  about  one-third  of  the  nursing  homes  in  Michigan 
conduct  criminal  background  checks  on  prospective  nurse  aides.  And,  although  the  Federal 
system  does  not  mandate  that  criminal  background  checks  be  conducted  when  considering 
potential  employees,  there  is  nothing  in  Federal  law  or  regulation  to  preclude  States  from 
conducting  such  checks.  In  fact,  many  do. 

Some  States  have  laws  requiring  that  background  checks  be  performed  although  the  amount  of 
available  information  is  oftentimes  restricted  absent  written  consent  from  the  applicant;  sometimes 
the  information  is  limited  because  of  some  specific  of  the  "record."  Case  in  point,  the  State  of 
Iowa  implemented  a  law  effective  July  1,  1997,  requiring  that  criminal  abuse  checks  be  conducted 
for  potential  employees  in  health  care  facilities,  and  it  restricts  the  information  that  may  be 
released  with  the  following  qualifier:  "Facilities  are  advised  that  not  all  "records"  will  be  revealed 
when  a  criminal  history  check  is  conducted  .  .  .  For  instance,  a  juvenile  who  was  tried  as  an  adult 
and  convicted  of  a  crime  will  be  noted  in  a  records  check.  However,  juveniles  not  tried  as  adults 
but  who  have  been  convicted  will  appear  only  if  they  were  fingerprinted.  .  ."  .  While  somewhat 
limited,  laws  such  as  Iowa's  do  permit  some  level  of  criminal/abuse  record  checks,  and  in  Iowa, 
do  also  permit  facilities  to  request  a  child  abuse  record  check  from  the  State's  Department  of 
Human  Services  for  all  potential  employees. 

According  to  the  articles,  most  Iowa  homes  say  they  would  prefer  not  hiring  convicted  criminals 
to  care  for  the  vulnerable  nursing  home  population  but  they  have  difficulty  attracting  quality  staff 
at  the  fast  food  wages  paid  to  nurse  aides.  While  nurse  aides  comprise  between  70  percent  and  90 
percent  of  the  hands-on  care  in  nursing  homes,  the  average  national  hourly  wage  paid  to  them  in 
1995  was  $6.37  which  was  well  below  the  poverty  level  for  a  family  of  four.  Many  aides  are 
asked  to  work  double  shifts  while  being  kept  on  part-time  status  so  that  employee  benefits  need 
not  be  provided.  In  Michigan,  for  example,  fewer  than  half  of  the  nurse  aides  have  employer- 
based  health  insurance  and  even  fewer  have  pension  plans.  In  addition,  thousands  of  nurse  aides 
are  injured  each  year  many  times  from  lifting  people  in  and  out  of  bed,  wheelchairs,  etc.  The 
occupational  injury  rate  for  a  nursing  home  worker  is  17.3  per  100  full-time  employees  per  year,  a 
rate  greater  than  that  for  workers  in  coal  mines  or  steel  mills.  The  turnover  rate  for  nurse  aides  is 
84  percent  a  year.  The  consequences  of  these  dynamics  —  low  pay,  poor  or  missing  benefits,  and 
expectation  of  working  long  hours  in  an  environment  that  has  high  injury  rates  —  offer  a  possible 
explanation  for  high  turnover  rate,  reportedly  low  morale  among  many,  and  less  than  maximal 
investment  in  working  with  residents.  When  poor  training  is  added  to  the  dynamic  mix,  the  result 
may  strongly  point  to  increased  risk  of  abuse  and  neglect  of  residents. 


Study  of  Private  Accreditation  (Deeming)  of  Nursing  Homes, 
Regulatory  Incentives  and  Non-Regulatory  Initiatives,  and 
Effectiveness  of  the  Survey  and  Certification  System 


560 


19. 5. 2. 2    How  the  Problem  Was  Identified 


In  conversations  with  both  Kauffman  and  the  Iowa  State  Department  of  Inspections  and  Appeals, 
HCFA  learned  that  it  was  Kauffman  who  uncovered  the  criminal  pasts  of  the  individuals  reported 
in  the  articles,  and  he  told  HCFA  how  he  gathered  the  information.  His  newspaper  continued  to 
report  fines,  sanctions,  etc.,  for  certain  nursing  homes,  which  raised  the  question  of  why  some 
facilities  were  repeatedly  incapable  of  providing  good  care  while  others  seemed  quite  able. 

Kauffman  collected  license  plates  in  nursing  home  parking  lots  for  all  three  shifts,  got  the  names 
of  the  owners  from  the  county  treasurer,  checked  the  names  in  city  directories  for  occupations  of 
those  people,  and  then  ran  the  names  of  those  listed  as  nursing  home  workers  through  criminal- 
index  files  at  the  courthouse  to  see  who  had  a  criminal  record.  He  then  tracked  down  addresses 
using  drivers'  license  data  which  were  then  public  record  for  all  the  people  on  the  State  list  of 
abusers.  Once  he  had  the  addresses,  it  was  not  difficult  to  check  where  they  worked  by  either 
following  them  to  work  or  calling  some  of  the  area  homes  and  asking  to  speak  to  that  person.  He 
was  given  current  employment  information  about  some  of  these  individuals  just  by  making  these 
phone  calls.  "Sometimes  they'd  say,  'She  works  third  shift',  or  'She  works  at  such  and  such 
facility  now  .  .  .'." 

Some  administrators  admitted  to  Kauffman  that  they  withhold  suspicions  of  abuse  when  other 
nearby  homes  called  to  check  references  prior  to  hiring  the  suspected  abuser.  Despite  Federal 
regulations  that  require  facilities  to  develop  and  implement  policies  and  procedures  to  protect 
residents,  the  articles  reported  a  general  risk-management  practice  of  refusing  to  discuss  a  past 
employee's  performance  with  other  homes  conducting  checks.  One  administrator  said,  "It's  our 
policy  that  when  asked  about  an  employee  we  give  out  only  the  dates  of  employment."  Another 
said,  "I  think  everybody  is  entitled  to  keep  their  good  name."  This  say-nothing  policy  is 
commonplace  in  the  business  world  when  companies  perceive  the  need  to  protect  themselves  from 
disgruntled  former  employees  who  may  sue  if  they  become  aware  of  negative  references  given  to 
potential  employers.  In  nursing  homes,  unfortunately,  this  practice  is  at  the  expense  of  the  safety 
and  well-being  of  residents  of  other  homes  who  come  to  rely  on  these  people  for  their  care  as  the 
abusers  move  from  job  to  job  and  from  home  to  home.  It  is  not  surprising  then,  that,  in  speaking 
with  many  of  the  nurse  aides  he  was  able  to  track  down,  Kauffman  said,  "These  people  also 
admitted  to  being  fired  from  various  homes  for  alleged  abuse  or  neglect  —  and  yet  here  they  were 
working  in  other  homes.  So  it  was  clear  that  within  our  community  ...  we  had  a  core  group  of 
nurse  aides,  floating  from  one  home  to  the  next,  who  weren't  well  trained  but  were  getting  hired 
everywhere  they  went  because  they  had  'experience.'" 

Since  the  1995  implementation  of  the  new  survey  and  enforcement  process,  the  noncompliance 
history  of  both  Fejervary  and  Oak  Terrace,  the  facilities  that  hired  McElrath  and  Afforo, 
respectively,  indicates  no  known  hiring  practice  problems.  Whether  or  not  attributable  to  the 
facility's  hiring  practices,  one  complaint  alleging  mistreatment  of  residents  was  filed  against 
Fejervary  and  was  subsequently  substantiated  as  a  result  of  the  State's  investigation.  The  facility 
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was  able  to  achieve  compliance  prior  to  the  imposition  of  remedies  and  so  the  remedies  were  not 
imposed.  There  have  been  no  substantiated  complaints  involving  mistreatment  of  residents  at  Oak 
Terrace. 

19. 5. 2. 3     Wandering  Residents*16 

This  was  a  topic  in  the  5-day  special  report  by  Alison  Young  that  focused  on  the  uncertainty  that 
Michigan  nursing  home  residents  face  relative  to  the  quality  of  care  they  will  receive  once  they 
require  nursing  home  care.  Young  concluded  that  while  many  local  homes  continued  to  provide 
high  quality  care,  resident  abuse,  neglect  and  unsafe  conditions  were  common  place  in  many 
others.  During  the  winter  of  1995,  five  Michigan  nursing  home  residents  wandered  undetected 
from  their  homes  in  the  freezing  cold  and  died;  of  those  five  deaths,  four  were  attributed  to  facility 
neglect;  in  the  case  of  the  fifth,  the  facility  was  exonerated. 

•  Witchita  Jones  was  found  dead  in  the  snow  after  being  outside  of  the  Heartland 
Community  Care  Center  in  freezing  temperatures  for  an  estimated  50  minutes.  His  body 
was  cremated  and,  until  all  of  the  circumstances  surrounding  his  death  were  made 
available,  his  death  was  attributed  to  cancer.  Since  his  physician  had  not  been  told  that 
Mr.  Jones  had  been  found  dead  in  the  snow,  but  did  know  that  he  had  terminal  cancer,  he 
had  no  reason  to  question  the  cause  of  death  when  presented  the  death  certificate  by  the 
facility  for  his  signature.  However,  as  a  result  of  a  complaint  filed  by  an  employee  of  the 
facility  after  the  death,  an  investigation  was  performed  by  the  State  during  which  time  the 
details  of  the  incident  were  reported  by  the  employee  to  the  regulators.  The  employee 
was  subsequently  fired.  The  investigation  resulted  in  $15,250  in  fines  (which  are  currently 
being  contested  by  the  facility),  and  Heartland  was  temporarily  banned  from  accepting 
new  residents.  The  former  employee  now  has  a  lawsuit  pending  against  the  facility 
alleging  that  her  dismissal  was  a  direct  result  of  her  whistle  blowing.  The  son  of  Mr.  Jones 
contends  his  father's  death  was  caused  by  hypothermia  and  negligence  and  has  also  sued 
the  nursing  home. 

Heartland  had  no  previous  history  of  wandering  residents. 

•  Lillian  Robinson  lived  in  a  wing  of  Mercy  Bellbrook  Retirement  Community  where 
residents  are  given  more  freedom  than  in  other  areas  of  the  facility.  Ms.  Robinson  was 
found  frozen  to  death  on  the  steps  outside  the  facility.  As  a  result  of  her  death,  a 
complaint  investigation  was  performed  by  the  State,  and  while  no  monetary  fines  were 
imposed,  a  plan  of  correction  was  developed  by  the  facility  and  accepted  by  the  State 
describing  how  the  facility  intended  to  prevent  such  elopement  in  the  future.  While  this 


Young,  A.  "Who  Cares9  Inside  Michigan's  Nursing  Homes."  Detroit  Free  Press,  October  7,  1996,  6A-9A, 
October  8,  1996,  5A-7A,  October  9,  1996,  8A-9A,  October  10,  1996,  7A-9A,  October  11,  1996,  1A,  1A-1S- 
8S.  1996. 
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facility  is  a  retirement  community  home  and  is  not  subject  to  the  same  Federal  regulations 
as  nursing  homes,  it  was  ordered  to  implement  a  policy  to  maintain  a  safe  environment. 

There  is  no  history  of  wandering  residents  at  Mercy  Bellbrook. 

•  Nina  Spratt  froze  to  death  on  a  sidewalk  outside  Greenbrier  Nursing  Home  The  State 
assessed  a  $600  fine  and  recommended  a  $3,900  Federal  fine.  While  Greenbrier  is 
considered  a  "poor  performing  facility,"  i.e.,  one  with  a  chronic  history  of  noncompliance, 
it  had  no  prior  history  of  wandering  residents. 

•  Pearl  Boros  was  found  dead  in  the  parking  lot  of  Bortz  Health  Care.  Bortz  was  fined 
$600  and  banned  from  admitting  new  residents.  As  a  result  of  subsequent  surveys 
indicating  that  the  facility  was  either  unable  or  unwilling  to  achieve  compliance,  Bortz  was 
placed  under  a  State  monitor  and  had  its  provider  agreement  terminated  on  June  28,  1996. 
(The  facility  has  since  applied  for  reentry  into  the  Medicare  program  and  has  been 
reinstated.) 

•  Richard  Keeler  was  found  dead  of  hypothermia  in  a  vacant  building  after  forcing  his  way 
out  of  Hamilton  Nursing  Home.  The  State's  investigation  into  the  elopement  concluded 
that  Hamilton  staff  did  all  they  could  to  try  to  stop  Mr.  Keeler  from  leaving  the  facility, 
and  so  no  remedy  was  imposed. 

After  a  full  investigation  by  the  State,  four  of  the  above  five  facilities  were  found  responsible  for 
neglect  that  enabled  residents  to  wander  unnoticed  from  their  homes.  The  neglect  ranged  from 
facility  failure  to  provide  adequate  supervision  in  order  to  prevent  accidents,  to  disconnected  door 
alarms;  the  effect  of  these  unacceptable  practices  was  the  death  of  four  residents.  As  a  result  of 
the  State's  findings,  three  of  the  four  homes  were  subject  to  civil  money  penalties  and  all  four 
were  required  to  develop  a  corrective  action  plan  to  address  how  the  facility  was  going  to  ensure 
that  there  would  be  no  future  elopements.  None  of  the  homes  where  these  tragedies  occurred  had 
any  prior  history  of  wandering  residents  and,  therefore,  no  predictability  factor  existed  to  trigger 
increased  surveillance  by  facility  staff  or  by  the  State  in  order  to  prevent  the  occurrence. 
However,  given  that  the  State  cited  four  of  the  five  facilities,  it  is  reasonable  to  infer  that  these 
four  facilities  did  not  exercise  normally  expected  surveillance.  Although  we  do  not  know  if  the 
survey  agency  (SA)  could  have  preventively  anticipated  this  as  a  potential  problem  during  their 
normal  survey,  it  appears  that  the  survey  agency  responded  appropriately  once  the  incidents  came 
to  their  attention.  This  kind  of  responsiveness  appears  to  be  normal  procedure.517 


Gross,  Bob,  Chicago  Regional  Office,  personal  communication,  February  23,  1998:  "...  I  can  tell  you  that  the 
usual  protocol  which  is  followed  is  that  the  facility  will  notify  the  State  survey  agency  (usually  the  complaint 
unit  or  possibly  the  State  Licensing  Officer  directly)  of  a  life  threatening  accident  or  incident  (i.e  wandering 
resident  and  unnatural  death),  f  he  SA  automatically  conducts  a  survey  to  investigate  if  visit  is  warranted,  and 
if  not,  the  SA  calls  the  facility  to  followup.    f  he  SA  doesn't  investigate  all  nursing  home  deaths,  but  they  do 
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1 9. 5. 2. 4    Malnutrition/Hydration/Poor  Care1 


Thompson's  Time  magazine  article  drew  national  attention  to  resident  abuse,  malnutrition  and 
dehydration,  and  inappropriate  use  of  restraints.  It  alleged  widespread  problems  with  neglect  and 
poor  care  across  the  nation  generally,  and  more  specifically,  in  California.  Based  on  a  study  of 
death  certificates  in  California  between  1986  and  1993,  attorney  Von  Packard  alleged  that  7 
percent  of  all  Californians  who  died  in  nursing  homes  died,  at  least  in  part,  from  lack  of  food  and 
water,  infections,  or  other  generally  preventable  ailments.  Not  included  in  Packard's  statistics 
were  deaths  where  the  deceased  suffered  from  other  ailments  that  exacerbated  these  four  causes. 

The  information  on  which  Packard  based  his  allegations  was  accompanied  by  a  cautionary  note 
from  the  State  about  the  difficulty  of  interpreting  death  certificate  information  as  a  means  of 
determining  that  nursing  home  residents  died  under  neglectful,  abusive,  or  unnatural 
circumstances.  Unless  the  methodology  for  analyzing  these  death  certificates  included  an  in-depth 
review  of  each  person's  medical  records,  conclusions  about  the  preventable  nature  of  death  were 
premature.  In  addition,  Packard's  review  of  death  certificates  between  1986  and  1993  and  his 
subsequent  conclusions  may  not  necessarily  represent  the  care  that  is  currently  being  provided  to 
the  nursing  home  population  as  a  result  of  the  revised  survey  and  enforcement  process  that 
became  effective  on  July  1,  1995. 

The  Government  Accounting  Office  is  investigating  the  allegations  and  HCFA  is  fully  cooperating 
with  that  effort.  In  addition,  there  are  several  activities  currently  in  progress  intended  to  ensure 
that  the  nutrition  and  hydration  needs  of  residents  are  met  according  to  the  nursing  home 
participation  requirements: 

•  Changes  to  Requirements  HCFA  is  investigating  the  feasibility  of  developing  policy 
and/or  a  legislative  change  to  allow  for  an  increase  in  the  types  of  nursing  home  staff 
available  to  participate  in  the  feeding  of  residents.  Currently,  only  licensed  health 
professionals,  nurse  aides,  or  volunteers  are  permitted  to  help  feed  residents; 
administrative  staff  cannot  assist  residents  with  eating. 

•  Surveyor  Training.   An  increased  emphasis  is  being  placed  on  nutrition  in  training  for  the 
purpose  of  increasing  the  competencies  of  surveyors  to  evaluate  the  maintenance  of 
proper  nutrition  and  hydration  of  residents.  This  will  include  intensified  training  as  well  as 
improved  survey  protocols. 


investigate  questionable  ones.  There  are  times  when  situations  occur  (i.e  resident  raped)  where  the  police  are 
called  to  investigate  and  the  SA  won't  conduct  a  complaint  investigation  until  after  the  police  has  a  chance  to 
commence  their  investigation.  The  SA  doesn't  wait  until  the  police  investigation  is  over  (that  could  take 
months).  Rather,  the  SA  waits  a  couple  of  days  before  interviewing  staff  and/or  residents." 

518         Thompson,  M.  "Fatal  Neglect."  Time  Magazine,  October  27,  1997,  Vol.  150  No.  17. 
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•         Nutrition  Quality  Initiative.  In  cooperation  with  the  American  Dieticians  Association, 
industry,  consumers  and  professional  groups,  develop  a  repository  of  best  practice 
guidelines  for  the  care  of  residents  at  risk  of  weight  loss. 

It  should  be  noted  that  apart  from  the  allegations  of  malnutrition  contained  in  the  Time  magazine 
article,  allegations  beyond  the  scope  of  this  report,  there  is  evidence  from  at  least  two  other 
independent  sources  that  malnutrition  and  dehydration  of  nursing  homes  residents  continue  to  be 
serious  problems.  Although  hunger  and  an  unpleasant  mealtime  experience  are  important 
outcomes  in  and  of  themselves,  malnutrition  contributes  to  higher  rates  of  infection,  impaired 
immune  responses,  and  a  greater  risk  of  developing  pressure  ulcers.519 

In  recent  testimony  before  the  U.S.  Senate  Special  Committee  on  Aging,  evidence  from  various 
studies  was  cited  that  "between  one-quarter  and  one-third  of  all  nursing  home  residents  have  a 
low  Body  Mass  Index,  while  between  10  and  14  percent  experience  significant  weight  loss."520 
Similar  findings  were  found  for  these  nutritional  markers  in  the  University  of  Colorado  study 
described  above.521  While  investigators  were  cautious  in  interpreting  these  nutritional  markers  as 
necessarily  avoidable  or  treatable,  especially  for  residents  suffering  from  long-standing  and 
profound  chronic  illnesses,  clearly  too  much  of  this  malnutrition  is  ".  .  .  caused  or  exacerbated  by 
poor  care  practices  .  .  ."  such  as  facility  failure  to  provide  nutritional  supplementation  in 
underweight  residents  or  adequate  assistance  with  eating.  Although  evidence  was  presented  in 
the  Senate  testimony  that  these  nutritional  problems  had  not  improved  under  the  new  survey, 
deficiencies  for  Menus  and  Nutritional  Adequacy  (F363)  have  declined  from  15  percent  of 
facilities  being  given  deficiency  citations  in  1991  to  just  over  5  percent  in  the  last  6  months  of 
1995 522  to  under  5  percent  for  1996. 523  While  it  is  true  that  deficiency  citations  have  declined  in 
other  areas  as  well,  the  decline  of  deficiencies  in  this  specific  area  of  nutrition  does  not  appear 
justified  by  any  decline  in  what  many  regard  as  a  serious  problem.  Although  the  new  HCFA 


Kayser- Jones,  J.S.,  "Mealtime  in  nursing  homes:  The  importance  of  individualized  care,"  Journal  of 
Gerontological  Nursing,  22(3),  26-31,  1966. 

Statement  by  Catherine  Hawes,  Ph.D.,  Director  of  Program  on  Aging  and  Long  Term  Care,  Research  Triangle 
Institute,  for  U.S.  Senate  Special  Committee  on  Aging,  October  22,  1997.  See  Appendix  M. 

See  Appendix  M:  "Recent  Data  Relating  to  Nutritional  Status,"  pnvate  communication  from  Andrew  Kramer, 
M.D.,  to  Marvin  Feuerberg,  Ph.D.,  November  6,  1997. 

Harrington,  C  et.  al.,  Nursing  Facilities,  Staffing,  Residents,  and  Facility  Deficiencies,  1991  Through  1995, 
Table  52,  Department  of  Social  and  Behavioral  Sciences,  University  of  California,  San  Francisco,  January 
1997. 

Cowles,  CM.  Nursing  Home  Statistical  Yearbook,  1996,  Table  IV-3,  Cowles  Research  Group. 
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initiatives  outlined  above  are  intended  to  address  this  problem,  it  is  too  early  to  judge  their 
effectiveness. 

1 9. 5. 2. 4. 1       Staffing  and  Malnutrition  of  Nursing  Home  Residents 

The  above  studies  utilize  MDS  and  other  medical  record  data  to  generate  outcome  indicators  of 
poor  nutritional  health,  such  as  a  low  Body  Mass  Index  or  significant  weight  loss.  Although  the 
investigators  acknowledge  that  these  outcomes  for  some  residents  may  be  unavoidable,  they  argue 
that  too  much  of  this  malnutrition  is  "caused  or  exacerbated  by  poor  care  practices"  such  as 
facility  failure  to  provide  nutritional  supplementation  in  underweight  residents  or  adequate 
assistance  with  eating.  Unfortunately,  these  outcome  studies  provide  no  direct  evidence  on  the 
extent  and  nature  of  these  poor  care  practices.  Some  direct  evidence  can  be  found  in  a  series  of 
recent  research  articles  presenting  the  findings  from  a  four-year  anthropological  study  that 
investigated  the  social,  cultural,  and  clinical  factors  that  influence  eating  in  nursing  homes.524  The 
study  employed  participant  observation  and  in-depth  interviews  with  physicians,  nursing  staff,  and 
nursing  home  residents  and  their  families.  Also,  to  study  eating  problems  more  directly,  very 
careful  observations  were  made  weekly  and  detailed  field  notes  were  recorded  at  all  three  meals,  7 
day  a  week  for  100  residents  who  were  not  eating  well.  The  study  found  many  factors,  such  as 
poor  oral  health,  undiagnosed  swallowing  disorders,  lack  of  ethnic  foods,  and  lack  of  sensitivity  to 
individual  needs,  as  contributing  to  eating  problems.  However,  "inadequate  staffing  emerged  as 
the  major  factor  that  influenced  nutritional  care."  Some  examples  include: 

".  .  because  the  food  carts  had  to  be  returned  to  the  kitchen  at  a  specific  time,  the  staff 
had  only  45  minutes  to  an  hour  to  feed  residents.  Feeling  pressured  to  finish  within  the 
hour,  the  staff  became  impatient  with  those  who  ate  slowly,  they  spoke  to  them 
authoritatively:  'Open  your  mouth!'  'Don't  talk,  eat!'  'Laura,  keep  quiet.  Quiet,  Laura, 
you're  eating!'  .  .  .  When  residents  ate  too  slowly,  the  staff  often  mixed  the  solid  food  .  .  . 
with  the  liquids  .  .  .  and  residents  were  forced  to  'drink'  their  meal.  All  of  the  food  -  -  the 
entree,  the  vegetables,  and  the  dessert  -  -  were  added  to  the  milk,  resulting  in  an 
unidentifiable,  unpalatable  mixture.  .  Sometimes  residents  were  forced  to  eat  rapidly 
against  their  wishes:  huge  spoonfuls  of  food  were  placed  in  their  mouths.  Some  residents 
choked  and  coughed  as  they  were  fed  large  amounts  of  food  too  quickly  .  .  ,"525 


In  addition  to  the  Kayser- Jones  article  referenced  above,  see  Kayser- Jones,  J.,  "Inadequate  Staffing  at  Mealtime 
-  Implication  for  Nursing  and  Health  Policy,"  Journal  of  Gerontological  Nursing,  1 977,  23(8):  1 4-2 1 .  Also 
see  Kayser- Jones,  J.,  Schell,  E.,  Porter,  C,  Paul,  S.,  "Reliability  of  Percentage  Figures  Used  to  Record  the 
Dietary  Intake  of  Nursing  Home  Residents,"  Nursing  Home  Medicine,  1 977,  5(3):  69-76. 

Kayser- Jones,  J.,  Schell,  E.,  "The  Effect  of  Staffing  on  the  Quality  of  Care  at  Mealtime,"  Nursing  Outline 
1997,  45,  p.  68. 
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Interview  data  from  physicians,  families,  residents,  and  the  nursing  staff  themselves  all  pointed  to 
the  inadequate  number  of  staff  to  assist  residents  at  mealtime.  For  example,  a  certified  nursing 
assistant  (CNA)  noted  "Sometimes  some  CNAs  have  five  or  six  feeders  [residents  who  have  to  be 
fed]  and  no  help  so  I  try  to  go  down  the  hall  and  give  people  a  bite  or  two.  Most  of  the  time  if 
they  have  a  lot  of  feeders,  the  patients  just  don't  eat  There's  no  one  to  feed  them  so  the  trays  go 
back,  and  the  people  get  no  food."  The  OSCAR  data  indicate  that  a  considerable  number  of 
nursing  home  residents  need  assistance  with  eating.  For  example,  nearly  one  half  (47  percent) 
need  some  assistance.  Over  one  fifth  (21  percent)  are  totally  dependent  in  eating.526  Given  this 
need  for  eating  assistance,  it  is  critically  important  that  the  ratio  of  CNAs,  the  staff  who  provide 
most  of  the  mealtime  care,  to  residents  is  sufficient.  In  this  study,  these  ratios  were  not  sufficient. 
On  the  day  shift  in  Facility  a,  the  ratio  of  CNAs  to  residents  was  about  1  9  to  1:10  On  the 
evening  shift,  it  was  1:13.5  to  1:15.5.  At  Facility  B,  the  staff  to  resident  ratio  was  slightly  higher: 
1 : 7. 7  on  the  day  shift  and  1:11.5  during  the  evening."527  Although  Kayser- Jones  acknowledges 
that  nursing  homes  could  partially  address  the  eating  problems  by  more  "creative  planning,"  her 
research  emphasizes  that  "higher  staff-to-resident  ratios  at  mealtime  are  imperative." 
Additionally,  she  maintains  that  it  is  also  important  for  CNAs  to  be  supervised  by  professional 
nurses  and  taught  how  to  feed  residents  with  complex  eating  problems. 

Essentially,  this  four-year  anthropological  study  has  found  that  eating  problems  of  nursing  homes 
residents  are  primarily  due  to  inadequate  staff.  Although  it  is  important  to  not  overgeneralize 
these  findings  based  on  intensive  observations  for  only  two  facilities,  the  conclusion  is  compelling. 
First,  as  was  discussed  above,  there  are  a  number  of  nutritional  outcome  measures,  based  on  data 
by  different  investigators,  indicating  nutritional  problems.  Second,  there  are  independent  data 
sources  indicating  a  relatively  high  percentage  of  residents  needing  assistance  with  eating  and  a 
relatively  low  CNA  to  resident  ratio  to  meet  this  need.  Third,  resident  families  and  consumer 
advocates  often  express  concerns  about  staffing,528  particularly  on  evenings  and  weekends. 
Fourth,  Kayser- Jones  argues  that  the  two  facilities  selected  for  this  National  Institute  on  Aging- 
sponsored  research  were  not  atypical.529  At  the  very  least,  this  kind  of  qualitative,  observational 
research  is  needed  to  achieve  some  kind  of  understanding  about  the  care  processes  that  lead  to  the 
poor  nutritional  outcome  measures  derived  from  secondary  data  by  other  researchers. 


Cowles,  op  cit,  Table  1 1-6. 

Kayser- Jones,  "Inadequate.  .  .,"  op  cit.,  pi 7. 

See  Chapter  16. 

Kayser- Jones,  personal  communication  to  Marvin  Feuerberg,  HCFA,  May  1998.  Also,  health  services 
researchers,  often  having  been  trained  in  economics,  often  do  not  appreciate  that  one  can  often  have  multiple 
tests  of  a  hypothesis  based  on  single  individual  or  case. 
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19.5.3  How  Prevalent  Is  Abuse? 

Determining  the  prevalence  of  abuse  in  a  LTC  setting  presents  serious  challenges.  Residents  who 
are  abuse  victims  are  most  likely  to  be  confused  or  have  difficulties  with  short-term  memory. 
Furthermore,  victims  who  are  not  confused  but  have  all  their  faculties  tend  to  be  shamed  by  either 
the  trauma,  tending  to  blame  themselves  for  somehow  provoking  the  abuse  (and  therefore  they 
somehow  "deserved"  the  abuse),  or  their  inability  to  stop  the  violation.  Almost  always  the 
abusive  behavior  occurs  in  secret  away  from  witnesses.  Finally,  the  reprehensible  nature  of  abuse 
leads  to  staff  discounting  the  possibility  of  its  occurrence,  so  that  noises  and  groans  may  go  on 
without  staff  interference.  Therefore,  estimates  are  likely  to  be  underestimates  of  the  actual 
figure. 

Given  this  limitation,  however,  an  idea  of  how  extensive  abuse  occurs  in  nursing  homes  may  be 
found  in  the  last  year  for  which  data  are  available.  Based  on  29  States  reporting,  abuse  and 
abuse-related  complaints  (such  as  neglect,  exploitation,  and/or  misappropriation  of  property) 
counted  among  the  top  20  complaints  received  for  1995,  ranking  ninth  of  all  complaints  when  ties 
are  taken  into  account  (see  Exhibit  19.7).  Abuse  and  abuse-related  complaints  accounted  for 
almost  25  percent  of  all  resident's  rights  complaints  (see  Exhibit  19.8). 


Study  of  Private  Accreditation  (Deeming)  of  Nursing  Homes,  568 
Regulatory  Incentives  and  Non-Regulatorv  Initiatives,  and 
Effectiveness  of  the  Survey  and  Certification  System 


Exhibit  19.7s 


Number  of  Nursing  Home  Complaints  by  Group  --  FY  1995 


Category 

Percent  of  Total 

Accidents,  improper  handling 

3.9 

Dignity,  respect-staff  attitudes 

3.8 

Menu-quantity,  quality,  variation,  choice 

3.7 

Personal  hygiene 

3.7 

Call  lights,  requests  for  assistance 

3.4 

Care  plan/resident  assessment 

3.4 

Shortage  of  staff 

3.0 

Discharge/eviction-planning,  notice,  procedure 

2.7 

Personal  property  lost,  stolen,  used  by  others, 
destroyed 

2.7 

Symptoms  unattended,  no  notice  to  others  of  change  of 
condition 

2.4 

Other:  Care  issues 

2.3 

Physical  Abuse 

2.2 

Medications-administration,  organization 

2.1 

Cleanliness,  pests 

1.7 

Family  conflict 

1.7 

Billing/charges  notice,  approval,  questionable, 
accounting  wrong  or  denied 

1.6 

Odors 

1.5 

Roommate  conflict 

1.4 

Legal-guardianship,  conservatorship,  power  of  attorney, 
wills 

1.4 

Staff  unresponsive,  unavailable 

1.4 

Adapted  from  Long-Term  Care  Ombudsman  Annual  Report,  Fiscal  Year  1995,  Table  7,  23-24.  Percentages 
add  up  to  approximately  49.9  percent  because  complaints  concerning  board  and  care  facilities  were  not 
included. 
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Although  physical  abuse  constituted  2.2  percent  of  the  most  frequently  received  complaints  in 
fiscal  year  1995,  complaints  concerning  personal  property  that  was  lost,  stolen,  used  by  others,  or 
destroyed,  which  represented  2.7  percent  of  the  most  frequently  received  complaints,  also 
partially  incorporates  misappropriation  of  property,  an  abuse-related  problem.  In  addition, 
complaints  concerning  unresponsive  staff  may  also  include  resident  neglect.  Therefore,  in 
addition  to  the  probable  under-reporting  of  abuse  due  to  the  characteristics  of  the  resident 
population,  when  complaints  made  concerning  misappropriation  of  property  and  unresponsive 
staff  are  taken  into  account,  the  reported  instances  of  abuse  and  abuse-related  complaints  is 
probably  considerably  more  than  the  2.2  percent  reported  as  physical  abuse. 


Exhibit  19.8531 
Residents'  Rights  Complaints 


Category 

Number  (Percent)  of  Complaints 

Abuse,  Gross  Neglect,  Exploitation 

6,128  (24.92) 

Access  to  Information 

1,455  (5.92) 

Admission,  Transfer,  Discharge,  Eviction 

4,533  (18.44) 

Autonomy,  Choice,  Exercise  of  Rights, 
Privacy 

7,978  (32.45) 

Financial,  Property  (Except  for  Financial 
Exploitation) 

4,493(18.27) 

Abuse,  gross  neglect,  and  exploitation  accounted  for  the  second  most  frequent  category  of 
resident  rights'  complaints  in  fiscal  year  1995.  Again,  that  figure  probably  under-represents  the 
frequency  of  abuse  and  abuse-related  complaints  because  it  does  not  take  into  account  complaints 
that  were  probably  included  in  other  areas,  such  as  property,  some  of  which  may  also  include 
misappropriation  of  property. 


19.5.4  OSCAR  System 

OSCAR  is  a  HCFA  computer  system  used  to  maintain  and  retrieve  data  about  Medicare/Medicaid 
providers  and  beneficiaries.  Abuse  and  abuse  related  data,  collected  as  part  of  the  OSCAR 
system,  reflect  facility  compliance  with  42  CFR  483. 13.  Further,  the  State  Operations  Manual, 
Transmittal  No.  274,  contains  guidance  for  surveyors  to  determine  compliance  with  requirements. 
Guidance  is  clustered  under  "Tag  numbers,"  which  group  together  related  requirements.  OSCAR 
system  reports  are  based  on  Tag  numbers.  The  requirements  follow,  with  their  appropriate  Tag 


Adapted  from  Long-Term  Care  Ombudsman  Annual  Report,  Fiscal  Year  1995,  Table  5,  page  2 1 
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Numbers  specified  in  bold  in  parentheses  following  the  regulatory  language.  A  line  separates  the 
text  for  each  tag  number. 

42  CFR  483. 13(b)  Abuse.  The  resident  has  the  right  to  be  free  from  verbal, 
sexual,  physical,  and  mental  abuse,  corporal  punishment,  and  involuntary 

 seclusion.  (F223)  

42  CFR  483. 13(c)  Staff  treatment  of  residents.  The  facility  must  develop  and 
implement  written  policies  and  procedures  that  prohibit  mistreatment,  neglect,  and 
abuse  of  residents  and  misappropriation  of  resident  property. 
(1)  The  facility  must— 

(1)  Not  use  verbal,  mental,  sexual,  or  physical  abuse,  corporal 
 punishment,  or  involuntary  seclusion,  (F224)  

(ii)  Not  employ  individuals  who  have  been  — 

(a)  Found  guilty  of  abusing,  neglecting,  or  mistreating  residents  by  a  court 
of  low,  or 

(B)  Have  had  a  finding  entered  into  the  State  nurse  aide  registry 
concerning  abuse,  neglect,  mistreatment  of  residents  or 
misappropriation  of  their  property,  and 

(iii)  Report  any  knowledge  it  has  of  actions  by  a  court  of  law  against  an 
employee,  which  would  indicate  unfitness  for  service  as  a  nurse  aide  or 
other  facility  staff  to  the  State  nurse  aide  registry  or  licensing  authorities. 

(2)  The  facility  must  ensure  that  all  alleged  violations  involving 
mistreatment,  neglect,  or  abuse,  including  injuries  of  unknown  source,  and 
misappropriation  of  resident  property  are  reported  immediately  to  the 
administrator  of  the  facility  and  to  other  officials  in  accordance  with  State 
law  through  established  procedures  (including  to  the  State  survey  and 
certification  agency). 

(3)  The  facility  must  have  evidence  that  all  alleged  violations  are 
thoroughly  investigated,  and  must  prevent  further  potential  abuse  while 
the  investigation  is  in  progress. 

(4)  The  results  of  all  investigations  must  be  reported  to  the  administrator  or 
his  designated  representative  and  to  other  officials  in  accordance  with  State 
law  (including  to  the  State  survey  and  certification  agency)  within  5 
working  days  of  the  incident,  and  if  the  alleged  violation  is  verified 
appropriate  corrective  action  must  be  taken.  (F225) 

A  review  of  the  deficiencies  found  in  each  of  the  above  tag  numbers  for  calendar  years 
1993  to  1997  indicates  a  relatively  low  percentage  of  citations  for  these  requirements. 
Results  are  summarized  in  Exhibit  19.9 
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Exhibit  19.9 
Abuse  and  Abuse  Related  Citations 
1993  -  1996 


Tag  No. 

CY  1997 

CY  1996 

CY  1995 

CY  1994 

F223 

1% 

2% 

2% 

6% 

F224 

2% 

2% 

3% 

5% 

F225 

5% 

4% 

5% 

13% 

The  data  suggest  a  discrepancy  with  the  complaint  investigation  data  summarized  in  Exhibits  19.7 
and  19.8.  According  to  the  OSCAR  system,  abuse  and  abuse  related  deficiencies,  as  a  group, 
were  among  the  least  cited  nursing  home  citations  for  calendar  years  1993  to  1997.  Yet,  the 
Long-Term  Care  Ombudsman  Annual  Report,  Fiscal  Year  1995,  identified  abuse,  gross  neglect, 
and  exploitation  as  the  second  most  frequent  category  of  resident  rights'  complaints  in  fiscal  year 
1995. 

In  addition,  Tag  F225  reflects  an  unexplained  sharp  decrease  from  1993,  when  deficiencies  in  this 
tag  number  accounted  for  almost  one-fifth  of  all  deficiencies,  and  all  subsequent  years.  .Also 
unexplained  is  the  consistently  low  percentage  of  citations  for  F223  and  F224  for  the  calendar 
years  reported.  F224  reflects  whether  a  facility  has  a  system  in  place  to  protect  residents  from 
neglect  or  abuse,  or  misappropriation  of  their  property.  There  should  be  an  internal  consistency 
between  F224  and  F225,  with  roughly  similar  percentages  of  deficiencies  for  failure  to  have  a 
system  in  place  (F224)  and  a  failure  to  investigate  alleged  violations  of  these  requirements. 

19.5.4.1         Protections  Against  Abuse:  How  Effective? 

As  indicated  earlier,  States  have  two  structures  to  address  reports  of  alleged  abuse:  the  survey 
agency  and  the  LTC  ombudsman,  whose  principal  function  is  to  address  consumer  complaints.  A 
1995  survey532  of  47  State  long-term  care  ombudsmen  and  12  State  survey  agencies  indicated 
extremely  wide  variation  in  the  way  and  even  the  extent  to  which  State  agencies  respond  to 
complaints. 


Abt  Associates.  A  Study  of  the  Variation  Among  State  Long  Term  Care  Complaint  Investigation  Processes, 
December  29,  1995. 
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In  1995,  the  Institute  of  Medicine  published  an  evaluation  of  the  LTC  ombudsmen  programs.533 
The  report  found  that  the  presence  of  ombudspersons  was  associated  with  increased  reporting  of 
abuse  and  that  for  the  most  part,  ombudsmen  provided  timely  responses  to  complaints.  The 
report  also  found  problems  with  some  programs.  Some  investigated  complaints  through 
telephone  inquiries  alone,  others  tended  toward  an  over  concentration  on  individual  resident 
complaints  rather  than  on  utilizing  the  Statewide  offices  in  a  unified,  integrated,  and  systemic 
manner  geared  toward  correcting  structural  flaws  in  the  LTC  delivery  system.  The  report 
concluded  that  the  vulnerability  of  individual  consumers  and  the  increasing  complexity  of  the 
health  care  delivery  system  make  essential  the  presence  of  an  advocate  and  called  for  enhancing 
the  capacity  of  ombudsman  programs  to  produce  information  about  their  activities. 

Also  in  1995,  the  HCFA  prepared  a  report  to  Congress  that  had  been  requested  by  the  House 
Appropriations  Committee  concerning  potential  options  for  improving  interstate  sharing  of 
information  about  nurse  aides  who  have  been  found  to  have  neglected  or  abused  nursing  home 
residents  or  misappropriated  their  property.534  The  request  was  based  on  reports  of  neglect  and 
abuse  in  the  nation's  nursing  homes,  particularly  concerning  reports  of  nurse  aides  with  records  of 
resident  abuse,  theft  and  crime,  who  migrate  across  the  country  and  obtain  employment  in  nursing 
homes  where  providers  fail  to  conduct  adequate  screening  or  lack  adequate  means  to  perform 
background  checks  on  applicants.  A  survey  of  50  States  and  the  District  of  Columbia  resulted  in 
45  responses,  with  five  States  studied  in  detail.  The  survey  focused  on  the  degree  to  which  States 
cross-matched  information  on  their  nurse  aide  certification  and  abuse  registries  with  other  States 

The  survey  found  that  almost  all  States  maintain  a  core  of  information,  including  name,  date  of 
birth,  social  security  number,  and  address.  Although  the  information  is  used  extensively  within- 
State,  many  States  do  not  share  information  with  other  States.  Of  the  States  surveyed,  17 
indicated  that  they  shared  the  social  security  number.  Without  such  sharing,  however,  it  is 
possible  for  an  individual  with  a  record  of  abuse  to  move  to  another  State,  gain  employment  as  a 
nurse  aide  under  a  different  name,  and  be  placed  in  good  standing  on  that  State's  nurse  aide 
registry. 

Of  the  five  States  reported  in  more  detail,  all  conducted  extensive  information  sharing  with  other 
States.  Although  located  in  different  regions  of  the  United  States,  these  States  reported  that  they 
found  no  or  at  most  a  handful  of  applicants  to  have  some  record  of  abuse.  Most  importantly,  the 
results  of  this  extensive  survey  of  45  States  and  the  District  of  Columbia  suggested  that  the 
process  resulted  in  identifying  very  few  individuals  with  a  record  of  abuse. 


Real  People:  Real  Problems:  An  Evaluation  of  the  Long-Term  Care  Ombudsman  Programs  of  the  Older 
Americans  Act. 

Report  103-533. 


Study  of  Private  Accreditation  (Deeming)  of  Nursing  Homes, 
Regulatory  Incentives  and  Non-Regulatory  Initiatives,  and 
Effectiveness  of  the  Survey  and  Certification  System 


573 


In  1995,  Abt  Associates,  under  contract  with  HCFA,  reported  on  the  results  of  an  analysis  of  the 
variation  of  State  LTC  complaint  investigation  processes.  In  May  1996,  Abt  reported  on  a  survey 
it  had  conducted  of  47  of  50  State  LTC  ombudsmen  concerning  the  complaint  investigation 
process.535 

The  first  report  identified  several  patterns,  among  which  were  the  following: 

•  A  tendency  across  States  toward  assigning  isolated  scope  levels  of  deficiencies,  that  is, 
deficiencies  that  affect  one  or  very  few  persons.  Of  the  deficiencies  sampled,  almost  two- 
thirds  (62  percent)  tended  to  be  made  at  the  isolated  level,  that  is,  affecting  one  or  a  very 
limited  number  of  people.  There  is  a  tendency  to  avoid  identifying  systemic  problems. 

•  The  length  of  complaint  investigations  ranged  from  four  hours  to  several  days,  with  an 
average  of  about  one  day,  with  generally  one  surveyor  onsite,  limiting  the  ability  to 
observe  other  residents  for  potential  patterns  of  systemic  deficiencies  in  the  facility.  When 
a  separate  complaint  survey  was  conducted,  whether  to  investigate  a  single  or  several 
complaints,  the  survey  team  tended  to  consist  of  one  person,  usually  a  registered  nurse. 
When  a  complaint  investigation  was  combined  with  a  standard  survey,  teams  were  usually 
multi-disciplinary  and  composed  of  three  to  six  members. 

•  Surveyors  are  not  well  trained  in  the  complex  investigative  techniques  necessary  for 
effective  complaint  investigation  and  have  difficulty  analyzing  the  underlying  causes  of 
problems.  For  example,  one-third  of  the  States  surveyed  indicated  that  their  investigation 
procedures  involve  a  pre-determined  sample  of  residents,  generally  designed  before  the 
site  visit  to  identify  patterns  that  could  affect  residents  other  than  (in  addition  to)  the 
complainant  and  to  mask  the  identity  of  the  complainant  during  the  investigative  process. 
However,  this  process  is  not  driven  by  the  dynamics  of  the  complaint  investigation  itself, 
but  rather  by  a  predetermined  limitation  of  time  and  resource  availability.  This  process  for 
determining  sample  size  may  not  yield  consistent  information,  especially  when  the  time 
onsite  is  limited. 

•  Many  complaint  investigations  tend  to  be  limited  to  paper  review,  omitting  the  review  of 
other  sources  of  information  such  as  staff  interviews  and  direct  observation  of  interactions. 
If  a  complaint  cannot  be  substantiated  through  information  found  through  review  of 
medical  or  other  records,  the  result  of  the  investigation  may  be  left  as  unsubstantiated. 


Abt  Associates.  Complaint  Investigations  in  Long  Term  Care  Facilities:  Results  of  a  Survey  of  State 
Ombudsmen,  May  30,  1996. 
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•  There  is  a  lack  of  an  effective  data  system  that  can  provide  accurate  and  consistent 
information  about  the  volume  of  complaints  received,  investigations  conducted,  and  their 
outcomes  across  States. 

•  This  report  suggested  that  an  effective  data  system  should  include  at  a  minimum:  the 
numbers  of  individual  complaints  and  separate  allegations  (within  complaints)  received, 
with  clear  definition  of  and  distinction  between  facility  self-reported  incidents  and 
complaints  from  individuals;  information  regarding  State  agency  follow-up  to  those 
complaints,  including  number  investigated  onsite  and  number  investigated  in  some  other 
manner;  number  referred  to  other  agencies;  and  information  about  the  outcomes  of 
investigations,  such  as  the  number  substantiated  and  the  number  unsubstantiated 

The  1996  survey  Abt  Associates  conducted  with  47  of  50  State  LTC  ombudsmen  concerning  the 
complaint  investigation  process  resulted  in  the  following  findings: 

•  Wide  variation  in  the  number  of  complaints  received  per  year  by  State  ombudsmen, 
ranging  from  approximately  100  to  over  10,000. 

•  Ombudsmen  characterized  survey  team  complaint  investigations  as  largely  paper  driven. 
Due  to  the  time  surveyors  generally  spend  in  facilities  on  complaint  investigations  (usually 
one  day  or  less),  the  likelihood  that  an  incident  will  be  witnessed  by  the  surveyor  is  small. 
Similarly,  a  facility  is  unlikely  to  document  poor  practices  in  written  records. 

•  General  consensus  among  the  ombudsmen  surveyed  that  survey  agencies  respond 
appropriately  to  the  most  severe  allegations,  such  as  those  which  pose  immediate  and 
serious  threat  to  resident  health  and  safety,  or  those  involving  resident  abuse  or  neglect. 

•  Some  respondents  indicated  that  the  scope  of  complaint  investigations  was  not  sufficient 
to  identify  systemic  problems,  but  focused  solely  on  isolated  incidents.  In  some  cases, 
surveyors  identify  the  problem,  determine  that  a  complaint  is  substantiated  and  a 
deficiency  exists,  but  never  look  beyond  the  complainant  to  ascertain  whether  other 
residents  are  also  affected  by  the  same  deficient  practice.  This  limited  focus  in  turn 
contributes  to  a  plan  of  correction  that  does  not  address  systemic  problems.  Ultimately, 
this  may  result  in  future  complaints  from  other  individuals/and  or  repeat  citations  on  a 
standard  survey. 

•  Other  respondents  indicated  that  even  when  complaints  are  unsubstantiated  and  no 
deficiencies  are  cited,  there  is  an  improvement  to  care  because  the  process  itself  serves  to 
put  the  facility  on  notice  and  lets  it  know  that  complaints  will  not  go  unaddressed. 

•  Respondents  suggested  that  enforcement  needs  to  be  more  decisive,  with  support  needed 
from  decision  makers  at  all  levels 
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•  Time  and  resources  are  focused  on  the  standard  survey,  which  to  a  certain  degree  has  led 
to  complaint  investigations  falling  by  the  wayside  or  to  waiting  until  the  annual  survey 
before  complaints  are  addressed. 

•  During  complaint  investigations,  surveyors  need  to  spend  more  time  in  the  facility  and 
focus  more  on  residents  and  less  on  paperwork.  Although  written  documentation  is  the 
quickest  and  easiest  route  to  pursue  in  searching  for  information,  in  the  case  of  many 
complaints,  it  is  far  from  the  best  source.  Interviewing  and  developing  rapport  with 
interviewees,  particularly  in  sensitive  situations,  take  more  time  than  surveyors  are 
currently  afforded  to  conduct  a  complaint  investigation  in  most  States.  Where  resources 
are  limited,  more  extensive  cooperation  and  reliance  on  ombudsmen  for  information 
should  be  fostered. 

The  analysis  and  survey  of  LTC  ombudsmen  conducted  by  Abt  suggests  that  while  abuse 
investigation  is  timely,  there  appears  to  be  a  lack  of  further  investigation  to  determine  the  extent 
to  which  neglect  and  abuse  may  reflect  possible  systemic  failures  by  the  facility  to  protect 
residents. 

19.5. 4.2     The  Nursing  Home  Complaint  System  in  New  York  State:  Does  it  Work? 

In  1992,  the  Nursing  Home  Community  Coalition  of  New  York  State  (the  Coalition)  studied  the 
complaint  system  in  New  York  State.  State  law  categorizes  two  classes  of  complaints:  "340 
Complaints,"  which  concern  abuse,  mistreatment  and  neglect  complaints  as  defined  by  State  law 
for  the  purpose  of  protecting  residents  of  nursing  homes;  and  "General  Complaints,"  a  category 
which  includes  abuse,  mistreatment  and  neglect  that  is  not  attributable  to  an  individual  These 
complaints  are  assumed  to  reflect  a  breakdown  in  facility  policies  and  procedures  in  providing 
care,  treatments,  medications,  physical  plant,  and  maintenance.  Unlike  340  Complaints,  where  the 
focus  is  on  the  individual(s)  responsibility  in  an  isolated  incident  or  situation,  the  focus  of  General 
Complaints  is  on  the  culpability  of  the  nursing  home.  State  law  requires  a  24-hour  response  time 
when  a  340  Complaint  has  been  made  and  has  no  specific  time  frame  for  General  Complaints. 

The  Coalition  reviewed  both  categories  of  complaints  and  found  that: 

•  Less  than  one-third  of  General  Complaints  were  sustained.  Of  those  that  were  sustained, 
42  percent  resulted  in  no  action  being  taken  against  the  offending  nursing  homes. 

•  Many  facilities  were  not  being  held  accountable  for  sustained  complaints  that  were  found 
to  have  merit.  Only  3 1  percent  of  all  sustained  complaints  led  to  a  statement  of 
deficiency. 
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•  Wide  variation  exists  among  State  area  offices  in  the  percentage  of  complaints  that  were 
sustained;  from  16  percent  in  New  York  City  to  61  percent  in  Syracuse. 

•  Wide  variation  exists  in  the  amount  of  time  it  takes  for  area  offices  to  complete  a 
complaint  investigation,  from  11  to  12  days  (Northeast  and  Rochester  area  offices)  to  193 
days  (New  Rochelle).  This  wide  variation  led  the  authors  to  conclude  that  the  State's 
Complaint  Investigation  System  was  not  responsive  enough  to  protect  nursing  home 
residents  from  "systemic  defects  in  care  which  could  produce  harm." 

An  interview  (December  1997)  with  Cynthia  Rudder,  Ph.D.,  Director  of  the  Coalition,  indicated 
that  the  system  continues  to  exhibit  many  of  the  same  weaknesses  summarized  in  the  1992  report. 
As  examples,  as  of  1995,  the  latest  data  available: 

•  Twenty-four  percent  of  General  Complaints  received  were  substantiated.  Yet,  of  those 
that  were  sustained,  almost  three-quarters  (73  percent)  did  not  receive  statements  of 
deficiencies.  By  contrast,  in  1992,  more  General  Complaints  (less  than  one-third)  were 
sustained,  and  fewer  sustained  General  Complaints  (69  percent)  resulted  in  no  statements 
of  deficiencies.  This  decrease  in  enforcement  activity  supports  the  position  of  the 
Coalition  that  the  enforcement  system  appears  to  have  weakened. 

•  Wide  variations  continue  to  exist  between  the  State's  area  offices  in  percentage  of 
complaints  sustained  and  response  times.  These  wide  variations  led  the  Coalition  to 
conclude,  again,  that  the  State's  Complaint  Investigation  System  was  not  responsive 
enough  to  protect  nursing  home  residents  from  systemic  defects  in  care.  For  example, 
New  York  City  still  sustains  the  lowest  percentage  (14),  and  Syracuse  the  highest 
percentage  (36). 

•  This  apparent  ongoing  pattern  suggests  a  bias  within  the  complaint  investigation  system  of 
the  State  against  holding  facilities  accountable  for  potential  systemic  failures  to  protect 
residents  from  abuse. 

The  apparent  limits  of  the  New  York  State  complaint  investigation  system  support  the  results  of 
the  Abt  studies,  that  is,  the  bias  in  the  current  complaint  investigation  system  against  examining 
the  extent  to  which  problems  are  the  result  of  failures  of  the  facility's  resident  protection  system 
or  mere  unavoidable  chance  occurrences.  According  to  the  Coalition,  the  State's  Complaint 
Investigation  System  continues  to  stress  identification  of  a  perpetrator  and  fails  to  address  the 
extent  to  which  the  facility  has  an  effective  protection  system  in  place. 

19.5.5  Summary  Media  Reports  of  Abuse  and  Neglect 

What  can  we  conclude  from  these  media  reports  and  other  evidence  that  has  been  marshaled  to 
assess  their  credibility9  Although  a  reasonable  expectation  for  any  nursing  home  resident  is  that 
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he  or  she  will  be  protected  from  abuse,  neglect  and  misappropriation  of  property,  the  abuse  of 
nursing  home  residents  and  the  potential  threat  posed  by  hiring  of  nurse  aides  with  violent, 
criminal  histories  may  be  a  widespread  and  serious  problem.  The  detailed  reports  from  Iowa  are 
consistent  with  widespread  reports  of  patient  abuse  across  the  country  by  ombudsmen  in  their 
annual  report,  in  contrast  to  the  relatively  few  deficiencies  that  are  written  in  this  area.  This 
suggests  that  the  current  system  under-identifies  this  problem.  Further,  two  independent  studies 
by  Abt  Associates,  one  on  State  LTC  complaint  investigation  processes  and  another  a  survey  of 
ombudsmen,  reported  that  surveyors  are  not  well  trained  in  the  complex  investigative  techniques 
necessary  for  effective  complaint  investigation  and  have  difficulty  analyzing  the  underlying  causes 
of  problems. 

There  is  a  need  by  facilities  and  State  agencies  monitoring  facilities  for  effective  mechanisms  for 
conducting  background  checks  of  all  applicants,  not  hiring  anyone  with  a  background  of  criminal 
violence.  Current  Federal  regulations  do  not  require  facilities  to  perform  background  checks  of 
potential  employees.  Instead,  HCFA  requires  only  that  facilities  "make  reasonable  efforts  to 
uncover  information  about  any  past  criminal  prosecutions ."  Since  such  screening  is  not  a  Federal 
requirement,  it  is  not  a  surveyable  item.  When  surveyed,  facilities  need  only  show  that  they 
screen  applicants,  i.e.,  they  have  performed  the  required  nurse  aide  registry  check.  Even  though 
background  screening  would  further  ensure  the  safety  and  well-being  of  nursing  home  residents,  it 
is  not  necessary  in  order  for  a  facility  to  comply  with  Federal  requirements  as  they  are  currently 
written.  This  seems  to  suggest  a  limitation  in  the  current  Federal  process  to  identify  unfit  care 
takers  before  they  are  hired. 

Under-identification  of  abuse  is  one  problem;  failure  by  State  survey  agencies  to  take  effective 
action  may  be  another.  It  is  difficult  to  account  for  the  decline  of  deficiencies  in  this  area  when 
there  is  no  independent  evidence  that  the  problem  has  in  fact  diminished.  A  study  of  1992  and 
1995  complaints  in  New  York  found  that  69  percent  and  73  percent,  respectively,  of  sustained 
general  complaints  did  not  receive  statements  of  deficiencies.  Also,  the  wide  variation  among 
State  area  offices  in  the  percentage  of  complaints  that  were  sustained  does  not  support  confidence 
in  the  consistency  of  the  process. 

Apart  from  the  specific  allegations  of  malnutrition  contained  in  the  Time  magazine  article, 
allegations  beyond  the  scope  of  this  report,  there  is  evidence  from  at  least  two  other  independent 
sources  that  malnutrition  and  dehydration  of  nursing  homes  residents  continue  to  be  serious 
problems.  There  is  also  observational  evidence  from  another  independent  study  that  inadequate 
nurse  staffing  may  be  an  important  factor  leading  to  the  poor  nutritional  outcome  measures  noted 
by  other  investigators.  At  present,  the  survey  system  does  not  appear  to  sufficient  address  this 
problem  The  effectiveness  of  newly  initiated  activities  to  improve  this  situation  is  unknown 

Finally,  we  have  sought  further  information  on  the  Michigan  incidents  of  residents  wandering 
undetected  outside  of  the  nursing  home  and  dieing  in  the  freezing  cold.  Unfortunately,  we  cannot 
determine  if  some  of  the  factors  which  lead  to  these  events  could  have  been  identified  in  the 
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normal  survey  prior  to  the  incidents;  such  a  determination  requires  an  investigation  beyond  the 
scope  of  this  study.  Similarly,  the  determination  of  whether  the  current  system  is  regularly 
capable  of  detecting  and  responding  to  facility  noncompliance  once  it  is  identified  is  yet 
inconclusive  given  the  limited  number  of  examples  evaluated  in  this  report.  However,  we 
conclude  that  in  these  particular  cases  the  current  system  was  effective  in  investigating  and 
reacting  to  the  allegations  of  neglect  as  evidenced  by  the  fact  that  four  of  the  five  allegations  were 
substantiated  as  facility  neglect  and  subsequently  sanctioned.  While  our  information  of  these 
incidents  are  limited,  it  would  not  be  unreasonable  to  view  these  tragic  wandering  events  as  one- 
time occurrences.  However,  if  repeated,  a  more  thorough  investigation  would  be  warranted. 
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20.0     EVIDENCE  ON  PROCESSES:  PROBLEMS  CORRECTED?   RESULTS  OF 
INTERVIEWS  WITH  LONG  TERM  CARE  PROVIDERS 


20.1  Introduction 

This  section  of  the  report  examines  the  perceived  effectiveness  of  the  nursing  home  survey  and 
enforcement  process  from  the  provider  viewpoint.  Also  discussed  is  the  extent  to  which 
development  and  maintenance  of  the  POC  is  viewed  as  a  temporary,  paper  solution  used  only  to 
satisfy  HCFA  requirements  versus  a  tool  to  change  behavior,  improve  performance,  and  attain  and 
maintain  compliance  with  Federal  regulations.  The  study  highlights  how  the  survey  and 
enforcement  process  is  perceived  rather  than  on  resident-focused  outcomes  or  results.  The 
information  in  this  section  is  based  on  the  responses  of  a  sample  of  nursing  home  administrators, 
directors  of  nursing  (DONs),  and  service  delivery  staff  regarding  survey  findings,  plans  of 
correction  (POCs),  enforcement,  and  accreditation. 

The  qualitative  data  collected  and  analyzed  for  this  report  provide  limited  evidence  from  surveys 
conducted  in  1996  and  1997  that  highlight  the  context  and  the  process  of  the  nursing  home 
survey.  The  process  data  contained  in  this  report  permit  only  a  limited  evaluation  of  the  extent  to 
which  the  nursing  home  survey  processes  seem  to  be  operating  as  intended. 

20.1.1  Description  of  Plans  of  Correction  (POCs) 

For  each  cited  deficiency  that  falls  within  one  of  the  boxes  above  A  on  the  scope  and  severity 
grid,  nursing  homes  submit  a  POC  with  an  anticipated  date  of  completion.  The  POC  is  expected 
to  clearly  outline  the  corrective  actions  that  the  facility  will  take  to  resolve  the  problem  noted  at 
the  time  of  the  survey.  The  POC  is  submitted  to  the  State  survey  agency  (SA)  for  review  on  the 
Form  HCFA-2567  (Statement  of  Deficiencies  and  Plan  of  Correction).  The  POC  may  be  drafted 
by  the  facility  staff,  consultants,  or  corporation  officers.  Regardless  of  who  develops  the  actual 
POC,  the  facility  is  responsible  for  implementation  and  monitoring  the  POCs  effectiveness  in 
achieving  and  maintaining  the  desired  improvements.  One  emergent  issue  is  the  extent  to  which 
the  POC  functions  solely  as  paper  evidence  that  compliance  was  temporarily  achieved,  or  whether 
it  serves  as  a  means  to  induce  actual  change  in  practices  or  services  in  nursing  homes,  in  other 
words,  does  the  POC  result  in  a  temporary  correction,  or  does  the  POC  (and  the  SA  review  of  the 
POC)  promote  an  environment  for  systemic  and  permanent  change9 

POC  content  varies  according  to  the  deficiency  and  its  scope  and  severity.  The  POC  usually 
states  who  is  responsible  for  the  correction  and  oversight  of  the  corrective  action  as  well  as  the 
type  of  action  or  the  change  that  is  to  be  implemented.  Generally,  the  nursing  coordinators  or 
administrators  in  the  facility  will  assume  responsibility  or  oversight  to  correct  a  problem.  Specific 
actions  in  the  POC  may  focus  on  removing  an  environmental  hazard,  training  personnel,  or 
revising  the  way  a  nursing  procedure  (e.g.,  wound  care  or  tube  feeding  )  is  implemented  For 
example,  statements  may  include  retraining  the  nursing  assistants  in  feeding  residents  or 
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instructing  all  licensed  personnel  in  assessing  behavioral  change  in  residents.  Other  corrective 
actions  may  include  instructions  to  personnel  to  perform  nursing  procedures  per  accepted 
standards  or  to  revise  a  system  for  the  accurate  and  timely  recording  of  resident  information.  For 
example,  inservices  for  certified  nursing  assistants  (CNAs)  might  be  conducted  to  alter  hand 
washing  procedures  and  increase  frequency  of  hand  washing  before  and  after  all  resident  care.  An 
additional  example  was  a  survey  finding  that  the  facility  had  failed  to  provide  the  necessary  care 
for  residents.  The  POC  stated:  "Wound  and  dressing  procedures  have  been  reviewed  for  the 
facility.  A  treatment  inservice  has  been  held  by  a  wound  specialist  and  all  nurses  attended  or 
viewed  the  tape  of  the  inservice.  A  specific  procedure  was  developed  to  meet  a  specified 
resident's  needs."  This  POC  detailed  how  the  procedure  would  be  performed  on  the  resident 
cited  in  the  deficiency  and  how  the  procedure  would  be  correctly  implemented  for  other  residents 
based  on  the  use  of  proper  technique 

POCs  vary  in  length  as  well  as  specificity.  The  POC  has  a  corrective  action  and  an  estimated 
completion  date  that  corresponds  to  each  deficiency  in  the  findings  of  the  survey  team  made  on 
the  HCFA-2567  As  a  HCFA-2567's  length  may  vary  from  a  single  page  to  more  than  140  pages, 
the  length  of  the  corresponding  POC  also  varies. 

The  facility  submits  a  completed  POC  to  the  SA  for  review.  The  State  Operations  Manual 
identifies  four  criteria  used  by  the  SA  in  determining  whether  a  POC  is  acceptable,  including: 

•  Correction  of  the  problem  for  the  residents  who  were  directly  affected  by  the  deficiency; 

•  Facility  wide  solution  for  the  residents  who  could  potentially  be  affected  by  the  facility 
practices; 

•  Prevention  of  recurrence  of  the  problem,  and 

•  Ongoing  monitoring  to  assure  that  solutions  remain  in  place. 

In  February  1997,  an  interdisciplinary  workgroup  that  included  HCFA  regional  and  central  office 
staff,  provider  organization  representatives,  and  SA  staff  produced  a  report  on  how  well  a 
national  sample  of  POCs  met  the  four  criteria  for  acceptable  POCs  outlined  in  the  SOM.  The 
workgroup  found  a  range  in  the  percentage  of  agreement  between  the  workgroup  and  the 
originating  SAs  on  the  acceptability  of  the  POCs.  At  least  one  third  of  the  POCs  examined  were 
found  to  be  unacceptable  when  reviewed.  This  finding  highlighted  the  need  for  training  for  nursing 
home  providers  so  they  can  better  formulate  acceptable  POCs.  As  a  result  of  this  workgroup's 
deliberations,  the  four  criteria  and  representative  examples  of  acceptable  and  unacceptable  POCs 
will  be  used  in  future  training  sessions  to  increase  the  quality  of  the  content  and  the  acceptability 
of  the  facilities'  POCs. 
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20.1.2  Revisits  and  Potential  Remedies 

When  nursing  homes  submit  the  POC  to  the  SA,  the  SA  may  approve  the  POC  as  written  or 
request  that  the  nursing  home  amend  it.  After  receiving  approval,  the  nursing  home  corrects  the 
deficiencies  as  indicated  on  the  POC.  The  SA  conducts  a  nursing  home  revisit  to  determine  if  the 
facility  has  corrected  problems  found  on  the  survey  and  is  in  compliance;  however,  current 
Federal  guidelines  provide  that  if  the  survey  team  did  not  find  substandard  quality  of  care  (SQC) 
on  the  survey,  and  if  the  deficiencies'  scope  and  severity  fell  within  boxes  A  through  F  on  the 
scope  and  severity  grid,  the  survey  team  is  not  required  to  conduct  an  onsite  revisit.  If,  however, 
the  survey  found  SQC  and/or  deficiencies  that  fell  in  boxes  G  through  L  on  the  grid,  an  onsite  SA 
revisit  is  required.  Any  time  that  the  survey  team  feels  a  revisit  to  the  facility  is  necessary,  it  may 
decide  to  revisit  the  nursing  home  regardless  of  where  the  deficiencies  fell  on  the  scope  and 
severity  grid.  In  some  situations,  a  revisit  may  be  waived  if  the  provider  submits  evidence  of 
correction  that  is  acceptable  to  the  SA.  Although  the  purpose  of  the  revisit  is  to  assess  correction 
of  the  problems  cited  on  the  survey,  the  survey  team  may  also  find  and  cite  new  deficiencies 
during  the  revisit.  In  light  of  decreasing  resources  available  for  accomplishing  the  survey  tasks, 
some  States  are  examining  ways  of  decreasing  the  numbers  of  revisits. 

If  the  SA's  revisit  reveals  that  deficiencies  have  not  been  resolved  in  an  acceptable  manner,  the 
SA  may  recommend  the  imposition  of  remedies  to  HCFA  and/or  the  State  Medicaid  agency. 
Remedies  may  include: 

•  State  monitoring, 

•  Directed  POC, 

•  Temporary  management, 

•  Denial  of  payment  for  new  admissions, 

•  Denial  of  payment  for  all  Medicare/Medicaid  residents, 

•  Directed  inservice  training, 

•  Civil  money  penalties, 

•  Closure  (this  is  a  State  licensure  function  rather  than  an  action  taken  by  HCFA),  and/or 

•  Termination  of  the  facility's  Medicare  and/or  Medicaid  provider  agreement. 

20.2     Study  Questions 

Questions  addressed  in  this  study  include. 

•  What  are  the  key  informants'  general  perceptions  of  the  survey  and  enforcement  process7 

•  What  are  examples  of  the  types  of  changes  in  facility  practices  that  are  initiated  as  a  result 
of  the  actions  stated  in  the  POCs9 

•  What  evidence  exists  that  the  POC  reflects  necessary  changes  in  documentation  or  record 
keeping  that  would  indicate  compliance  is  achieved  through  paperwork17 
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What  evidence  exists  that  the  POC  refers  to  corrective  actions  that  are  only  a  temporary 
fix  and  in  all  likelihood  will  not  be  maintained9 

What  evidence  exists  that  behavioral  change,  primarily  among  the  staff,  occurs  as  a  result 
of  the  survey  process  and  the  related  POCs,  and  therefore  implies  that  corrections  will  be 
maintained? 

What  personnel  and  financial  impacts  result  from  the  survey  process  and  the  POCs  in  the 
facilities  in  the  study9 

What  are  the  perceived  consequences  associated  with  the  threat  and  imposition  of 
remedies  such  as  civil  money  penalties  and  denial  of  payment? 


20.3    Study  Methods 


In  keeping  with  the  purpose  of  this  study,  the  approach  was  a  modified  ethnographic  effort  to 
collect  and  describe  the  key  informants'  perspectives  through  interviews.  The  approach  reflects  a 
highly  structured  ethnographic  style  in  that  the  domain  for  investigation  was  mapped  out  prior  to 
discussions  with  the  key  informants  and  was  not  identified  through  lengthy  ethnographic 
investigation.  While  the  focus  of  the  interviews  was  established  prior  to  the  key  informant 
interviews,  interviewees  were  encouraged  to  share  their  experiences  and  perceptions.  This 
encouragement  generated  multiple  unanticipated  categories  of  information.  The  informants' 
responses  described  the  context  for  the  survey  decisions  and  the  related  corrective  actions  that 
were  perceived  by  informants  as  relevant  in  the  overall  effectiveness  of  the  survey  process. 


20.4     Sample  Selection 


Abt  developed  a  sampling  strategy  of  five  subgroups  of  nursing  home  facilities.  The  subgroups 
were  based  on  the  survey  team  findings  of  deficiencies  in  surveys  conducted  between  September 
and  December  1996.  The  five  subgroups  of  facilities  were  as  follows: 


Group  1 :        5  or  more  citations,  none  higher  than  level  E  on  the  scope/severity  grid 
Group  2:        2  or  more  substandard  citations,  none  in  J,  K,  L  on  the  scope/severity  grid 
Group  3 :        Any  number  of  citations  that  includes  citations  in  J,  K,  L  on  the 
scope/severity  grid 

Group  4:        2  or  more  citations  in  G,  H,  I.  No  substandard  citations,  none  in  J,  K,  L  on 

the  scope/severity  grid 
Group  5:        Facilities  that  had  a  HCFA  survey  and  a  JCAHO  accreditation  site  visit 

within  a  90-day  period. 


For  each  of  the  first  four  subgroups,  Abt  selected  a  random  sample  of  12  to  13  skilled  nursing 
facilities,  resulting  in  a  total  sample  of  5 1  facilities.  The  fifth  group  of  the  facilities,  those  that  had 
been  surveyed  and  received  a  JCAHO  accreditation  visit  within  a  90-day  period,  included  a 
sample  of  approximately  180  facilities.  Copies  of  the  HCFA-2567s  that  included  the  POCs  were 
requested  from  the  SAs  for  each  of  the  nursing  homes  in  the  sample  subgroups. 
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Within  each  of  those  five  samples,  the  data  collector  imposed  a  second  sampling  strategy  to  select 
a  total  of  20  facilities  for  completion  of  either  an  onsite  or  telephone  interview  with  key 
informants.  A  minimum  of  10  of  the  20  interviews  were  to  be  conducted  onsite,  that  is,  the  data 
collector  visited  the  sampled  facility  and  spoke  in  person  with  the  key  informant  and  other 
interested  individuals.  The  face-to-face  meetings  were  considered  preferable  to  telephone 
interviews  in  that  they  allowed  the  data  collector  to  observe  the  facility  and  speak  with  staff  and 
other  interested  individuals.  The  remaining  interviews  to  complete  the  sample  of  20  facilities  were 
to  be  conducted  via  the  telephone  after  the  key  informants  were  identified. 

The  selection  of  the  20  facilities  for  this  study  included  facilities  in  each  of  the  five  subgroups. 
There  were  to  be  two  or  three  facilities  in  subgroups  1,  4,  and  5,  a  minimum  of  five  facilities  in 
subgroup  2,  and  six  facilities  in  subgroup  3  (for  a  total  of  20  facilities).  Refer  to  Exhibit  12.1. 

The  facilities  in  subgroup  1  had  citations  at  or  lower  than  box  E  on  the  scope  and  severity  grid. 
They  would  most  likely  have  drafted  POCs  less  complex  than  the  other  subgroups,  and  a  revisit  to 
assess  compliance  would  not  have  been  mandated  under  Federal  guidelines.  The  facilities  in 
subgroups  2  and  3  would  have  been  required  to  draft  and  implement  more  complex  POCs  (e.g. 
involving  inservicing  staff,  changes  in  systems,  or  alterations  in  services  or  equipment).  Subgroup 
2  and  3  facilities  would  have  required  revisits.  These  facilities  were  also  more  likely  to  have 
incurred  remedies.  For  these  reasons,  facilities  in  subgroups  2  and  3  were  over-sampled  and 
included  in  a  greater  number  than  were  the  facilities  in  subgroups  1,  4,  and  5. 


Exhibit  20.1  Sampling  Strategy 


Groups 

Total  Number  of  Facilities  (including  onsite  and 
telephone  interviews) 

1 

2 

2 

5 

3 

6 

4 

3 

5 

4 

They  are  representative  of  each  of  the  five  subgroups  and  include  the  onsite  and  telephone  interviews 
(Exhibit  20.2). 
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Exhibit  20.2  Group  Representation  of  Twenty  Facilities 


Group 

Onsite  Interview 

Telephone  Interview 

1   (5+  citations,  below  E) 

2 

0 

2  (2+  substandard  citations 
none  in  J,  K,  L) 

3 

2 

3   (Citations  in  J.  K.  L) 

5 

1 

4  (2+ in  G,  H,  I,  no 
substandard,  no 
J,  K,  L) 

3 

0 

5  (HCFA&JCAHO 
certification  visits) 

1 

3 

20.4.1  Selection  Criteria 

The  data  collectors  used  additional  criteria  to  select  the  sample  of  20  facilities  that  represented 
each  of  the  five  subgroups.  These  criteria  were: 

1.  Initial  telephone  contact  to  the  facility  to  identify  if  the  present  administrator  or  DON  was 
familiar  with  the  results  of  the  survey  that  had  been  completed  in  1996; 

2.  For  the  onsite  interviews,  location  of  the  facility  within  a  reasonable  travel  distance; 

3.  Proximity  of  the  facility  in  relation  to  other  facilities  that  were  included  in  the  sample, 
which  would  facilitate  travel  to  several  facilities  in  an  efficient  manner  for  the  onsite  data 
collection, 

4.  Inclusion  of  facilities  in  different  States  or  regions,  so  that  telephone  interviews  could 
identify  the  differences  in  the  survey  process  as  perceived  by  individuals  in  different 
regions  or  States;  and 

5.  Willingness  of  the  administrator,  DON,  or  both  to  respond  to  interview  questions  (to  be 
completed  onsite  or  via  telephone). 

20.4.1.1     Criterion  I 

The  number  of  facilities  in  the  first  four  subgroups  that  met  all  of  the  above  criteria  was  limited.  In 
subgroups  2  and  3,  criterion  1,  which  called  for  a  knowledgeable  key  informant,  was  often  not 
met  and  led  to  the  exclusion  of  five  facilities  from  the  sample.  The  pattern  that  emerged  showed 
that  often  when  a  survey  found  SQC  or  immediate  jeopardy,  the  facility's  administrator  and  DON 
had  not  remained  in  their  positions  and  had  left  the  facilities.  The  implications  of  this  apparent 
pattern  are  discussed  later  in  this  report.  However,  for  purposes  of  data  collection,  attempts  were 
made  to  locate  the  administrator  and  the  DON  at  a  new  work  location.  If  these  key  informants 
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could  not  be  located,  the  facility  was  not  included  in  the  potential  pool  of  facilities  for  data 
collection.  In  other  cases,  the  current  administrators  or  DONs  who  were  contacted  were  not 
sufficiently  familiar  with  the  survey  results  to  respond  to  interview  questions.  These  individuals 
had  been  in  their  current  positions  for  periods  ranging  from  only  one  to  five  months,  and  in 
several  instances,  they  had  not  been  present  during  a  survey  in  the  facility. 

The  fact  that  some  administrators  were  no  longer  in  their  positions  and  the  presence  of  new 
administrators  who  lacked  knowledge  of  the  targeted  survey  led  to  a  refinement  of  the  sampling 
strategy  to  include  facilities  that  had  been  surveyed  more  recently  in  1997.  The  intent  was  to 
identify  administrators  who  were  knowledgeable  about  the  more  current  surveys.  Since  criterion  1 
led  to  eliminating  some  facilities  and  criteria  2  and  3  (explained  below)  also  simultaneously 
narrowed  the  potential  pool  of  facilities  for  sample  selection  for  the  onsite  interviews,  an 
additional  list  of  randomly  selected  facilities  for  potential  selection  to  the  study  was  developed. 

20.4.1.2  Criteria  2  and 3 

Criteria  2  and  3  were  necessary  for  the  data  collection  to  proceed  in  a  timely  and  efficient  manner 
within  the  limited  resources  for  this  study.  Visits  that  involved  cross-country  travel  to  include 
facilities  in  all  regions  were  considered  but  exceeded  the  available  resources.  Of  the  initial  sample 
of  5 1  facilities  in  the  first  four  subgroups,  facilities  in  different  regions  of  the  country  that  would 
have  incurred  very  significant  travel  and  time  expenditures  were  eliminated.  This  led  to  the 
exclusion  of  facilities  in  25  States  from  the  sample  pool.  As  the  potential  sample  size  was  reduced 
by  these  criteria  and  had  been  reduced  by  the  first  criterion,  more  facilities  were  needed  for 
possible  inclusion  in  the  study.  A  random  list  of  additional  facilities  was  generated.  That  list 
included  facilities  that  met  these  criteria: 

•  Not  listed  in  the  previous  subgroups 

•  Facilities  that  had  been  surveyed  since  2/1/97 

•  Facilities  that  fell  in  subgroups  2  and  3 

The  additional  list  provided  35  facilities  in  subgroup  2  and  50  facilities  in  subgroup  3  that  formed 
an  expanded  pool  from  which  the  data  collectors  could  select  the  facilities  for  onsite  and 
telephone  interviews. 

20.4.1.3  Criterion  4 

The  data  collectors  identified  facilities  in  7  States  that  met  criteria  2  and  3  that  were  selected  for 
the  onsite  interviews.  To  meet  criterion  4,  data  were  collected  through  telephone  interviews  with 
facilities  in  three  different  States  where  onsite  interviews  were  not  conducted.  The  expectation 
was  to  widen  the  inclusion  of  key  informants  in  facilities  in  more  regions  and  States.  Exhibit  20.3 
indicates  that  facilities  in  9  States  were  included  in  data  collection: 
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Exhibit  20.3  States  Included  in  the  Study 


State 

Number  of  facilities  for  face  to 

Number  of  facilities  for  telephone 

face  interviews 

interviews 

California 

3 

0 

Oregon 

2 

0 

Washington 

3 

1 

Illinois 

0 

1 

North  Carolina 

1 

2 

Kansas 

4 

0 

South  Carolina 

1 

0 

Georgia 

0 

1 

Maine 

0 

1 

20.4.1.4    Criterion  5 


The  last  criteria  for  sample  inclusion  was  the  key  informant's  agreement  to  participate.  The  lack 
of  consent  did  not  lead  to  the  exclusion  of  any  facilities.  The  data  collectors  emphasized  that  any 
information  provided  would  be  treated  with  confidentiality.  Any  data  that  would  lead  to  the  clear 
identification  of  a  facility  would  not  be  included  or  would  be  masked  to  protect  the  identity  of  the 
facility.  The  data  collectors  explained  to  each  informant  that  the  nature  and  content  of  the 
interview  data  could  be  included  in  the  report  without  including  the  names  of  the  informants  or 
the  name  or  location  of  the  facility.  For  that  reason,  throughout  the  report  the  facilities  are 
referred  to  only  by  a  category  that  maintains  confidentiality.  The  key  informants  were  asked 
verbally  if  they  consented  to  respond  to  the  questions,  and  each  consented. 

20.4.2  Data  Collection 

The  data  for  this  study  were  sought  from  multiple  sources  that  included  the  following: 

1.  Nursing  home  administrator  interviews  conducted  in  person  and  by  telephone, 

2.  Observations  at  nursing  homes  where  the  face-to-face  interviews  were  conducted; 

3.  Discussions  with  nursing  personnel  or  service  delivery  personnel  in  the  facilities  selected 
for  study  that  were  held  at  the  time  of  the  onsite  interview, 

4.  Discussions  with  visitors  to  the  facilities  that  occurred  at  the  time  of  the  onsite  interview; 

5.  Telephone  interviews  with  a  service  delivery  union  administrator; 

6.  Discussions  held  with  State  survey  team  members  conducted  on  the  telephone,  and 

7.  Discussions  with  personnel  in  the  State  ombudsman  offices  for  LTC. 
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The  first  step  in  the  data  collection  was  to  conduct  the  onsite  or  telephone  interviews  with  the 
nursing  home  administrators.  Following  the  confirmation  of  an  appointment,  the  data 
collector/interviewer  traveled  to  the  facility  and  conducted  the  interview.  The  list  of  interview 
questions  is  included  as  Appendix  N.  The  interviewer  attempted  to  cover  all  the  topics  listed  in 
the  interview  guide.  During  the  interviews,  the  order  of  the  questions  was  frequently  revised 
because  the  key  informants,  who  were  administrators  or  DONs,  provided  responses  to  several 
questions  at  one  time  or  offered  additional  information  in  response  to  a  question.  This  additional 
information  frequently  included  the  administrators'  previous  survey  experiences  that  were 
significant  in  describing  the  overall  effectiveness  of  the  survey  process. 

The  onsite  interviews  averaged  90  minutes  in  length.  Telephone  interviews  averaged  60  minutes 
in  length.  For  onsite  interviews,  another  hour  was  generally  spent  onsite  touring  the  facility,  and 
additional  time  was  spent  with  other  key  informants  such  as  a  nursing  unit  manager,  a  visitor  to 
the  facility,  or  a  nursing  assistant. 

20. 4. 2. 1    Dimensions  of  Data  Collection 

Administrators  and  DONs:  The  term  "key  informant"  is  used  for  the  facility  administrators  and 
DONs  who  provided  their  perspectives  on  the  survey  process  and  the  related  POCs.  In  addition  to 
those  key  informants,  other  dimensions  were  the  perspectives  of  nursing  personnel,  service 
delivery  staff,  facility  visitors,  survey  team  members,  and  representatives  in  State  ombudsman 
offices.  These  individuals  were  also  recognized  as  informants,  and  in  this  report  they  are  referred 
to  by  their  job  category. 

The  numbers  of  interviews  to  be  completed  at  each  facility  were  influenced  by  several  factors. 
Initially,  there  were  delays  in  making  contacts  with  the  facility  administrators  because  they  were 
out  of  the  facility  on  business,  sick  leave,  vacation,  or  otherwise  occupied  in  meetings.  Following 
the  interviews  with  the  administrators,  attempts  were  made  to  speak  with  nursing  personnel  in  the 
facilities.  These  discussions  varied  in  length,  and  the  individuals  differed  in  their  responsiveness  to 
questions.  The  discussions  were  usually  very  short,  and  the  DONs,  assistant  DONs,  or  unit 
managers  tended  to  make  observations  that  were  very  similar  to  the  administrator's  responses. 

Other  Facility  Staff:  At  each  of  the  facilities  following  the  interview,  the  data  collectors  asked 
to  speak  with  at  least  one  nursing  assistant  who  had  been  employed  in  the  facility  long  enough  to 
be  familiar  with  the  survey  process  and  the  facility  POC.  Several  facility  administrators  indicated 
that  the  majority  of  the  nursing  assistants  were  newly  hired  and  would  not  be  aware  of  the  POC. 
They  were  referring  to  the  fact  that  the  nursing  assistants  would  not  know  prior  procedures  well 
enough  to  describe  whether  any  changes  had  occurred  as  a  result  of  the  POC.  In  several  other 
facilities  where  the  administrators  could  identify  nursing  assistants  who  might  be  able  to  respond 
to  questions,  the  assistants  were  not  available  because  of  work  schedules  or  vacations.  However, 
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in  approximately  one-third  of  the  facilities,  nursing  assistants  were  available  to  respond  to 
questions.  The  input  from  the  nursing  assistants  has  been  included,  for  it  adds  a  perspective  to  the 
data  gathered  from  the  administrators  and  DONs  who  served  as  key  informants. 

In  addition  to  the  contacts  made  with  the  nursing  assistants,  interviewers  attempted  to  contact 
direct  service  workers,  including  housekeeping  and  dietary  staff,  to  obtain  their  perspectives  on 
the  survey  process.  To  identify  specific  facility  staff  to  be  included  in  the  onsite  interviews,  a 
national  union  administrator  was  contacted  and,  following  that  discussion,  a  union  representative 
in  one  State  was  contacted  for  additional  facility-specific  information.  The  data  collector 
requested  assistance  from  the  union  administrator  to  arrange  for  face-to-face  or  telephone 
interviews  with  several  service  workers  employed  at  two  facilities  that  were  included  in  the  study 
sample.  One  opportunity  for  a  face-to-face  interview  with  the  workers  did  not  occur  as  the  local 
union  business  agent  had  not  reached  the  workers  to  confirm  the  time  for  the  discussion.  The  data 
collector  made  another  request  to  the  union  representative  for  workers  to  contact  for  facility- 
specific  information,  but  that  request  did  not  lead  to  completed  interviews  However,  the  union 
representative  provided  information  from  housekeeping  and  dietary  personnel  in  several  facilities 
that  provided  insight  into  facility  preparation  for  the  survey  visit.  This  information  has  been 
included  as  well,  as  this  is  also  a  somewhat  different  perspective. 

Resident  and  Family  Contacts:  Another  dimension  that  was  of  interest  to  the  interviewers/data 
collectors  was  the  perspective  of  the  residents  and  visiting  family  members.  But,  often  the  focus 
of  the  interview  was  primarily  on  a  POC  that  involved  changes  in  systems  of  recording  data  or  in 
other  systems  that  did  not  directly  affect  the  care  perceived  by  the  resident.  The  data  collectors 
had  to  judge  whether  it  was  appropriate  to  ask  residents  if  they  perceived  any  changes  or  if  they 
recalled  the  ways  that  the  facility  might  have  previously  provided  care  or  services.  During  the 
course  of  the  onsite  interviews,  there  were  very  limited  opportunities  to  speak  directly  with  the 
family  members.  Either  the  families  were  not  present  at  the  time  of  the  visit  or  those  who  were 
available  had  only  recently  started  visiting  the  facility,  so  they  did  not  know  of  changes  related  to 
the  survey  and  the  POC. 

Surveyor  Input:  Another  perspective  sought  for  this  study  was  information  from  the  survey 
team  members  and  State  long-term  care  ombudspersons.  In  the  course  of  the  key  informant 
interviews,  administrators  often  gave  very  detailed  accounts  of  their  experiences  during  the  survey 
process  and  described  what  they  perceived  as  the  subjective  behavior  of  the  survey  teams.  This 
was  relevant  information  for  purposes  of  this  study.  To  receive  this  information,  the  data 
collectors  assured  the  key  informants  that  their  responses  would  be  kept  confidential  and  their 
identities  would  not  be  revealed  in  this  report.  The  data  collectors  had  to  evaluate  the  responses 
that  were  provided  by  the  administrators,  and  in  several  cases,  reduced  the  contacts  that  were 
made  to  the  survey  team  members  if  the  inquiries  might  have  identified  the  specific  facility  and  if  it 
was  believed  that  this  might  adversely  impact  the  facility  in  future  surveys.  Instead,  the  data 
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collectors  contacted  the  survey  team  members  and  posed  an  inquiry  about  assessing  residents  in 
the  course  of  a  survey  in  a  generic  or  hypothetical  situation. 

20.4.3  Period  of  Data  Collection 

The  first  contacts  with  administrators  were  made  in  June  1997.  Facility  administrators  were 
initially  contacted  by  telephone,  and  then  follow-up  letters  were  sent.  When  delays  occurred  in 
reaching  the  administrators  by  telephone,  one  of  the  data  collectors  sent  an  explanatory  fax  to  the 
administrator  and  then  followed  up  with  a  telephone  call.  Copies  of  the  contact  letters  to  the 
facility  administrators  are  included  in  Appendix  D.  The  data  collection  for  the  onsite  interviews  in 
nursing  homes  began  in  late  June  1997  and  continued  through  September  1997.  By  the  end  of 
September,  the  20  interviews  with  key  informants  were  completed.  In  addition  to  these 
interviews,  collateral  contacts  and  additional  interviews  were  also  completed  with  other  significant 
individuals,  including  survey  team  members  and  the  service  delivery  staff  as  indicated  above. 

20.5    Preliminary  Findings 

The  study  results  are  grouped  into  several  types  of  findings: 

1 .  Key  informants'  overall  perceptions  of  the  survey  visit  and  the  enforcement  process; 

2.  Examples  of  the  types  of  changes  in  practice/  procedures/  systems  that  are  initiated  as  a 
result  of  the  POCs; 

3.  Evidence  that  corrective  actions  outlined  in  the  POC  reflect  changes  in  documentation  or 
record  keeping  that  would  indicate  that  compliance  is  achieved  through  paperwork; 

4.  Evidence  that  the  POC  actions  are  a  temporary  fix  and  in  all  likelihood  will  not  be 
maintained,  so  the  POC  only  reflects  "paper  compliance", 

5.  Evidence  that  behavioral  change,  primarily  in  the  staff,  occurs  as  a  result  of  the  survey 
process  and  the  related  POCs,  which  implies  that  corrective  actions  may  be  maintained; 

6.  Personnel  and  financial  impacts  resulting  from  the  POCs,  and 

7.  Perceptions  of  the  consequences  that  are  associated  with  the  threat  and  imposition  of 
remedies. 

20.5.1  Key  Informants'  Perceptions  of  the  Survey  Process  and  Enforcement  System 

The  following  discussion  illustrates  that  the  key  informants  usually  distinguished  between  the 
process  of  the  survey,  including  the  manner  in  which  it  was  conducted,  from  the  purpose  of  the 
survey.  The  administrators  could  support  the  purpose  of  the  survey  and  generally  concur  that 
some  means  were  needed  to  assess  that  the  quality  of  care  and  living  conditions  in  nursing  homes 
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were  maintained  at  a  safe  level  and  conformed  with  regulations.  One  administrator  stated  that  the 
HCFA  survey  process  as  an  "outside  look  and  quality  control  mechanism  is  worthwhile."  Another 
administrator's  comments  are  representative  of  the  statements  from  other  key  informants  who 
were  in  corporation-owned  facilities.  This  administrator  identified  that  the  survey  was  useful  in 
providing  needed  information  that  would  substantiate  making  improvements: 

"The  survey  gives  information  needed  to  act  quickly. . .  In  many  facilities,  if  you  are 
new  as  an  administrator,  the  survey  helps.  It  makes  the  corporation  aware  of 
problems,  gave  me  support  to  make  changes  that  needed  to  happen.  The 
corporation  motivation  is  to  stay  out  of  substandard  care.  The  corporation  allows 
money  for  seminars,  and  equipment  that  they  wouldn't  do  before." 

The  comments  that  follow  represent  the  administrators'  experiences  in  the  survey  process  A 
common  theme  underlying  the  informants'  experiences  was  that  variations  occurred,  and  they 
perceived  subjective  surveyor  interpretation  as  widespread.  One  administrator  remarked  on  the 
lack  of  attention  that  the  surveyors  had  given  to  the  facility-initiated  quality  assurance  process  and 
to  the  efforts  the  facility  was  making  to  improve  care.  This  administrator  felt  that  the  survey  was 
focusing  on  isolated  incidents  and  situations: 

"The  survey  didn't  affect  outcome.  No  one  was  in  danger  and  it  created  an 
additional  expense.  It  should  be  driven  by  the  customer,  not  punishment  from 
federal  agency.  We're  doing  a  lot  of  work  with  quality  assurance,  we  were  able  to 
show  that  we  knew  whether  people  were  getting  better  or  worse.  We  could  prove 
that  this  facility  was  lower  than  the  state  average...  Now  we're  going  back  to  the 
computer...  the  surveyors  hadn't  been  trained  in  this.  They  didn't  look  that  the 
system  was  getting  better...  [the  facility]  has  reduced  injuries  overall  from  32 
percent  to  16  percent.  Surveyors  focused  on  isolated  incidences  even  though 
system  [via  stats]  was  shown  to  be  working." 

Another  administrator  observed  an  intense  focus  of  the  survey  team  on  enforcing  regulations 
without  adequate  attention  given  to  the  wishes  of  the  residents: 

"[The  survey]  doesn't  focus  enough  on  customer  satisfaction.  Need  to  change 
focus  on  customers.  Law  needs  to  consider  wishes  of  residents.  [Surveyors]  rigidly 
followed  letter  of  the  law  often  with  their  own  spin  and  do  not  once  experience  the 
spirit  of  the  law.  [They]  interviewed  residents,  but  spent  more  time  in  charts.  Need 
to  spend  time  observing  residents  and  staff  interactions.  Can't  mandate  loving  care. 
[The]  head  of  the  facility's  corporation  is  having  a  fight  with  the  head  of  the  state 
survey  agency  and  I  have  some  concern  that  is  affecting  the  facility." 
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Every  administrator  referenced  a  high  stress  level  as  a  result  of  the  current  survey  and 
enforcement  process.  There  was  a  commonality  among  the  comments  regardless  of  whether 
deficiencies  had  been  cited  or  remedies  and/or  fines  imposed  or  not.  Stress  centered  around  three 
aspects  of  the  survey  process.  One  was  a  concern  that  a  facility  could  get  cited  and  receive 
significant  remedies  for  one  isolated  incidence.  The  second  was  the  subjective  nature  of  the 
survey  process,  both  in  the  judgment  of  one  or  more  surveyors  and  in  the  resident  and  family 
interviews.  The  third  was  the  impact  on  the  facility  due  to  the  manner  in  which  the  survey  visit 
was  conducted.  The  administrators  who  were  interviewed  indicated  that  these  factors  contributed 
to  such  stressful  conditions  during  the  course  of  the  survey  that  nursing  personnel  would  quit,  or 
that  in  cases  of  poor  survey  outcomes,  when  the  facility  worked  on  an  extended  POC  the  staff 
would  feel  so  closely  scrutinized  that  they  would  quit.  They  observed  that  the  manner  in  which  the 
survey  was  conducted  led  to  high  turnover  in  administrators  and  DONs. 

20.5.2  Fear  of  Being  Cited  with  Remedies  for  an  Isolated  Incident 

Following  is  a  sampling  of  quotes  from  an  administrator  of  a  facility  that  has  had  zero  or  one 
deficiency  for  the  last  four  surveys.  "It  (the  survey  process)  is  a  scary,  scary  process  ...  We  are 
charged  with  a  unique  responsibility  ....  at  any  given  time,  could  have  one  CNA  or  resident  having 
a  bad  day  and  they  can  turn  the  whole  survey  upside  down  and  backwards.  Scares  the  daylights 
out  of  me...  It  is  a  major  challenge.  We  want  to  do  it  right.  But  always  have  a  fear  in  my  mind 
...  Hope  our  interpretation  of  quality  will  be  the  surveyors'  interpretation  of  quality". 

One  administrator  who  was  hired  after  the  facility  had  a  survey  with  a  poor  result  commented, 
"(The  process)  is  unmerciful  cause  everyone  wants  to  do  the  right  thing.  Compounded  stress. 
You  spend  a  lot  of  time  appeasing  families  that  are  never  pleased.  One  survey  can  destroy  your 
career.  Shouldn't  be  that  easy". 

One  facility  selected  from  subgroup  2  had  16  deficiencies,  including  one  at  box  H  on  the  scope 
and  severity  grid.  The  present  administrator  had  consulted  with  the  facility  on  the  POC  and  later 
went  to  work  at  the  facility.  The  most  recent  survey  was  deficiency  free.  His  comments  were 
that:  "It  is  hard  to  please  residents  and  family  members  a  significant  amount  of  the  time  ...  some 
residents  don't  want  to  be  here.  People  are  disgruntled  to  begin  with.  We  have  unhappy  people. 
Two  or  three  people  who  complain  about  everything  and  listened  to  by  the  surveyors.  One 
patient  out  of  230  and  we  make  one  mistake,  one  incident  due  to  a  nurse  failing  to  communicate 
and  then  the  remedy  is  $3500  a  day." 

The  administrator  of  a  facility  that  had  five  deficiencies  and  no  SQC  at  its  last  survey  stated, 
"Sometimes  surveyors  are  speaking  to  people  who  would  complain  about  anything  and 
everything,  they  can  be  very  convincing.  Some  surveyors  can  discriminate  chronic  complainers, 
but  some  can't." 
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One  administrator  explained  that  the  fear  of  losing  the  capacity  to  train  nursing  assistants  and 
being  in  a  stop  placement  (a  remedy  taken  under  State  licensure)  was  a  real  one  that  could  occur 
based  on  the  survey  team  assessment  of  one  staff  member  or  one  resident  in  a  very  brief  instance. 
Her  facility  had  been  in  a  stop  placement  for  30  days  that  followed  a  survey  with  nine  citations, 
including  two  that  constituted  SQC.  It  was  her  experience  that  the  survey  team  observed  a  nurse 
during  the  medication  pass  and  determined  that  the  nurse  had  used  an  uncommon  and 
unacceptable  procedure  in  an  insulin  injection.  The  team  found  immediate  jeopardy,  which  the 
administrator  felt  did  not  exist  once  that  specific  nurse  was  immediately  relieved  of  responsibility. 
The  administrator  produced  a  published  source  that  supported  the  use  of  the  procedure  that  had 
been  considered  unacceptable.  The  administrator  also  produced  documentation  that  the  nurse  had 
been  relieved  of  her  position.  The  survey  team  did  not  consider  the  documentation  for  the 
procedure.  The  administrator  felt  that  the  reputation  of  the  facility  was  damaged  as  a  result  of  the 
stop  placement,  and  it  left  her  with  the  fear  that  any  behavior  of  any  staff  member  or  resident 
might.be  sufficient  for  another  future  stop  placement. 

20.5.3  Effect  of  Surveyor  Discretion 

Discretion  of  the  surveyors  can  play  a  significant  role  in  how  the  survey  and  enforcement  process 
works  and  how  it  affects  a  facility  and  its  residents.  In  the  following  situation,  the  administrator 
was  relieved  that  the  survey  team  used  its  professional  judgment  to  evaluate  the  efforts  that  were 
underway  in  the  facility. 

The  administrator  of  a  facility  that  had  12  deficiencies  with  the  highest  level  of 
scope  and  severity  falling  in  box  G  and  no  SQC  stated,  "The  survey  team  was  quite 
'kind'  -  it  could  have  been  worse.  I  had  been  here  two  to  three  weeks  when  the 
survey  took  place.  After  the  survey,  we  turned  over  five  to  six  department-level 
staff  in  the  first  5  to  6  months,  two  of  which  were  the  [assistant]  DON  and  the 
DON  ...  the  majority  weren't  turned  over  at  their  request.  We  should  have  gotten 
substandard  care.  There  were  three  reasons  why  this  was  not  done.  One,  staffing 
is  a  major  issue  -  still  is  an  issue.  With  substandard  care,  we  would  have  lost  our 
CNA  training  program  and  this  would  have  made  a  bad  situation  worse.  Two,  I 
had  experience  with  the  (survey)  Team  Leader.  And  he  was  confident  that  I  would 
make  adjustments.  Three,  our  nurse  consultant  had  identified  the  same  areas  the 
State  identified  and  we  had  already  started  a  POC  before  the  survey.  I  think  it  was 
an  intelligent  decision.  The  survey  team  saw  the  needs  of  the  community  in  their 
mind's  eye  and  heart  -  very  professional.  They  were  very  straightforward  in  exit 
conference  -  'it's  broken,  fix  it.'" 

This  administrator  believed  that  the  survey  team  leader  did  not  cite  her  facility  as  having  SQC 
("even  though  we  deserved  it")  because  it  would  mean  losing  its  CNA  training  program.  Since 
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the  facility  was  already  struggling  with  staffing,  the  team  leader  felt  this  would  further  jeopardize 
the  residents. 

While  the  majority  had  positive  comments  generally  about  the  surveyors,  those  who  had 
experienced  problems  with  individual  surveyors  found  these  incidents  to  be  especially  egregious. 
A  couple  of  interviewees  related  examples  of  surveyors  not  taking  the  correct  temperature  or  the 
facility  questioning  the  surveyor's  judgment  on  a  specific  issue.  In  these  cases,  interviewees  felt 
that  the  surveyors  retaliated  through  the  deficiencies  cited.  One  facility  gave  an  example  of  a 
surveyor  whose  moods  frequently  affected  the  survey.  She  was  later  fired  for  drug  abuse. 

Administrators  who  had  worked  in  more  than  one  State  referenced  experiences  where  the 
professionalism  of  the  surveyors  and  the  overall  relationship  between  the  providers  and  the 
surveyors  was  related  to  the  particular  State.  One  administrator  stated,  "My  [name  of  State] 
experience  was  good.  Technical  assistance  was  provided.  They  didn't  feel  it  was  a  bribe  to  offer 
them  tea  or  coffee."  Another  administrator  stated  that  in  "[Name  of  State]  surveyors  were  like 
charging  bulls  ...  striking  fear  into  field  mouse  ...  very  negative  based  survey  -  scary  survey." 

20.5.4  World  View  or  Perspective  of  Survey  Team 

Many  administrators  commented  on  the  "world  view"  of  the  survey  process  of  being  one  that  is 
based  on  a  general  distrust  of  providers.  This  view  emphasizes  punishment  rather  than  a 
collaborative  effort  toward  the  joint  goal  of  quality  care.  From  this  perspective,  the  nursing  home 
world  is  a  place  where  the  majority  of  people  are  intent  on  providing  bad  care  and  doing  harm 
rather  than  the  majority  of  people  having  the  interest  of  residents  at  the  center  of  their  intentions 
The  perceptions  of  interviewees  were  that  long-term  care  professionals  are  viewed  in  very 
negative  terms  rather  than  as  people  who  have  been  "called"  to  a  special  type  of  work.  Providers 
feel  that  staff  are  victimized  and  ultimately  residents  are  short  changed  in  the  current  system  due 
to  the  adversarial  role  of  the  surveyors.  Since  the  majority  of  respondents  felt  that  the  surveyors 
were  professional,  most  seemed  to  believe  the  adversarial  climate  was  a  result  of  a  failed  system, 
not,  in  most  cases,  the  fault  of  individual  surveyors.  Several  administrators  stated  that  large 
numbers  of  administrators  and  DONs  are  leaving  the  business  as  a  result  of  the  survey  and 
enforcement  process.  Generally,  the  providers  expressed  a  genuine  commitment  to  improve  the 
quality  of  residents'  lives  and  felt  that  the  survey  process  frequently  served  as  a  road  block  to  this 
goal  rather  than  as  a  facilitator. 

The  following  quotes  represent  a  majority  of  the  facilities  included  in  the  onsite  and  telephone 
interviews.  All  administrators  interviewed  had  substantial  experience  as  administrators;  many  had 
experiences  in  at  least  two  States.  Descriptions  of  the  survey  process  included: 
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•  "Directly  attacking  your  credibility" 

•  "Surveyors  take  the  attitude  that  you  are  little  kids  that  are  going  to  lie  to  get  yourself  out 
of  trouble" 

•  "Survey  system  is  a  'gotcha  system'" 

•  "Feel  like  surveyed  to  death  and  spending  all  time  responding  and  little  time  correcting" 

•  "Too  punitive  a  process" 

•  "Very  demoralizing" 

•  "Should  be  driven  by  customer,  not  punishment  from  Federal  agency" 

•  "Survey  process  not  user  friendly,  gun  to  our  heads" 

•  "Bogged  down  in  paper  compliance"  (especially  in  relation  to  RAI) 

•  "Inspections  are  changing  behavior  for  wrong  reasons.  People  are  quitting  as  a  result. 
.  There  are  administrators  who  are  going  to  bail  out  who  are  bright  people  because 

surveyors  so  heavy  handed.  (The  survey  and  enforcement  process  is)  seldom  viewed  as 
anything  other  than  adversarial" 

•  "The  government  should  make  it  a  better  world,  not  punish" 

•  "Scares  daylights  out  of  me" 

•  "No  one  intentionally  does  a  bad  job" 

•  "Far  too  often  the  survey  is  negative  outcome  based" 

•  "Assumes  nothing  good  happening  in  a  nursing  home.  Providers  are  bad  guys  -  HCFA 
good  guys" 

•  "Fear  motivated,  not  the  best  motivator,  but  does  motivate" 

•  "If  HCFA  would  take  position,  would  operate  from  mind  set  most  everybody  wants  to  do 
a  good  job  -  then  design  would  be  much  different.  Instead  operated  with  mind  set  that 
people  are  trying  to  get  by  doing  as  little  as  possible  -  that  leads  to  'them  against  us'. 
Should  be  all  of  us  together  to  make  resident  lives  better.  Most  administrators  mean  this." 

•  "Process  of  enforcement  should  be  something  more  of  a  collaborative  effort  between 
providers  and  HCFA  -  don't  need  to  beat  each  other  up.  Has  to  be  some  mechanism  that's 
more  productive  and  keep  us  in  compliance  and  taking  care  of  patients". 

•  "Survey  system  needs  to  move  on  -  old  fashioned.  As  the  public  guardian,  the  government 
needs  to  know  if  money  is  used  (properly)  and  standards  are  met...  Gradual  changes  -  start 
dialogue  with  providers,  experts,  etc.  Move  on." 

Given  the  number  of  concerns  about  the  single  incident  as  a  potential  disaster,  the  subjectivity  of 
the  process,  the  lack  of  a  good  working  relationship  with  the  surveyors,  and  the  potential  effect  of 
the  remedies,  many  administrators  seemed  to  feel  they  were  placed  in  a  no-win  situation.  This 
situation  compounds  an  already  difficult  "calling"  of  caring  for  older  adults  who  are  medically 
complex  and  chronically  ill  and  whose  families  are  frequently  angry  and  feel  guilty  for  placing 
their  loved  one  in  the  home.  These  interviews  offered  little  evidence  that  the  current  process 
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facilitates  excellent  care;  however,  the  current  process  does  seem  to  move  poor  performers  in  the 
direction  of  better  care.  The  focus  is  to  punish  poor  care,  however,  given  the  subjective  definition 
of  the  care  and  enforcement,  this  focus  is  subject  to  change  according  to  a  different  set  of 
surveyors  or  administrators.  In  some  situations,  interviewees  felt  that  withholding  punishment 
actually  facilitated  better  care.  Overall,  the  survey  and  enforcement  process  was  explained  as  a 
hostile  environment,  making  it  difficult  for  quality  care  and  quality  of  life  to  truly  thrive. 

20.5.5  Costs  Associated  with  the  Survey  Visit 

The  impact  of  the  survey  visit  was  considered  by  the  administrators  as  a  separate  issue  from  the 
impact  of  coming  into  compliance  during  the  implementation  of  the  POC.  Costs  associated  with 
the  POC  are  discussed  in  Section  20.10;  however,  several  administrators  referred  to  the  onsite 
survey  visit  itself  as  an  imposition  on  the  limited  resources  in  their  facilities.  While  the  survey  visit 
is  perceived  as  a  short  term  disruption,  administrators  felt  that  it  was  a  significant  imposition  on 
facilities  where  space  and  resources  are  perceived  to  be  at  a  premium.  Six  administrators  referred 
to  this  type  of  imposition  without  any  hesitancy,  and  in  most  instances  made  a  rather  emphatic 
statement  about  the  survey  teams.  The  focus  of  the  administrators'  discontent  included  several 
issues: 

•  The  survey  team  arrives  and  expects  the  administrator  and  DON  to  be  readily  and 
constantly  available  for  3  to  7  days  without  regard  to  prior  appointments  and  other  work 
that  facility  staff  may  have; 

•  The  survey  team  often  requests  and  makes  use  of  the  one  conference  room  in  the  facility 
which  forces  the  team  conferences  into  a  common  area,  dining  area,  staff  lounge,  etc., 

•  The  surveyors  request  that  the  staff  not  enter  the  meeting  room  at  any  time  during  the 
survey,  which  means  the  space  is  off  limits,  even  during  two  shifts  a  day  when  the 
surveyors  are  not  present  in  the  facility; 

•  Surveyors  may  tie  up  a  telephone  line  that  can  delay  staff  work,  and  the  surveyors  make 
copies  of  documents  that  deplete  facilities'  paper  and  toner  resources. 

Several  administrators  who  were  interviewed  felt  that  the  survey  visit  placed  a  burden  on  facilities 
that  were  already  dealing  with  limited  resources.  Their  suggestions  were  to  have  the  surveyors  use 
cellular  telephones  and  laptop  computers,  and  to  cover  the  costs  of  duplicating  records 
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20.6     Examples  of  Types  of  Changes  Initiated  as  a  Result  of  POCs 

The  patterns  in  the  changes  that  were  reviewed  and  discussed  in  the  course  of  this  study  fell  into 
two  major  categories: 

1.  Personnel  or  behavioral  changes  that  related  to  resident  care;  and 

2.  Facility-specific  environmental  or  physical  plant  changes. 

The  former  most  often  involved  in-service  instruction,  training,  and  monitoring  staff  behavior  and 
procedures  (which  is  very  inclusive  of  nursing  care,  care  provided  by  nursing  assistants,  and 
practices  of  other  personnel,  including  those  in  dietary  and  housekeeping).  The  latter  often 
involved  the  purchase  of  new  equipment  and  repair  of  existing  equipment.  These  changes  are 
discussed  relative  to  the  four  criteria  of  an  acceptable  POC: 

1.  Correction  of  the  problem  for  the  residents  who  were  directly  affected  by  the  deficiency; 

2.  Facility  wide  solution  for  the  residents  who  could  potentially  be  affected  by  the  facility 
practices; 

3.  Prevention  of  recurrence  of  the  problem;  and 

4.  On-going  monitoring  to  assure  that  solutions  remain  in  place. 

20.6.1  Changes  in  Personnel  Behavior  to  Prevent  Recurrence  of  the  Deficiency 

The  study  results  showed  that  when  the  deficiency  did  not  constitute  SQC  or  immediate  jeopardy, 
the  facility  administrative  team  most  often  increased  the  frequency  of  a  procedure  or  a  system  that 
it  had  established  but  had  not  consistently  implemented.  This  action  was  intended  to  be  a  facility 
wide  correction  to  prevent  other  residents  from  being  affected  by  the  facility  staff  practices.  This 
is  illustrated  by  the  following  example: 

A  facility  had  14  deficiencies  at  or  below  the  scope/severity  grid  box  E.  One  of 
these  deficiencies  was  a  failure  to  adequately  protect  resident  privacy.  The  survey 
finding  was  based  on  four  residents  who  were  observed  to  be  exposed  by  staff 
while  staff  members  provided  care  at  different  times  in  resident  rooms  and  in  the 
dining  area. 

In  the  POC,  the  administrator  and  DON  increased  the  frequency  of  quality 
improvement  rounds  and  nursing  rounds  to  detect  any  instances  when  residents 
would  be  affected  if  the  nursing  assistants,  housekeeping,  dietary,  and  professional 
staff  failed  to  perform  procedures  to  protect  resident  privacy. 
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The  administrator  indicated,  "We  always  used  to  do  those  rounds,  but  what  we 
started  doing  after  the  survey,  was  randomly  doing  those  rounds  to  all  units  on  all 
three  shifts.  The  staff  wouldn't  know  when  I  was  coming  or  when  the  DON  or  her 
assistant  or  another  manager  would  be  assessing  what  was  going  on." 

When  asked  if  the  facility  would  have  implemented  this  change  without  the 
impetus  of  the  survey  and  the  POC,  the  administrator  replied  "no  "  This 
administrator  explained  that  it  was  always  desirable  to  protect  resident  privacy,  but 
it  was  a  constant  challenge  to  keep  all  staff  performing  in  a  way  to  protect  privacy. 

In  the  above  example,  the  question  remains  whether  the  changes  that  were  implemented  in  the 
POC  would  continue  to  maintain  a  high  quality  of  service.  In  this  facility  and  in  other  facilities  that 
similarly  increased  implementation  of  existing  procedures,  the  administrators  concurred  that  the 
frequency  at  which  they  perform  these  monitoring  activities  does  diminish  over  time.  The  reason 
given  for  decreasing  the  frequency  of  quality  monitoring  is  that  the  level  of  staff  performance  (in 
this  case,  the  manner  in  which  privacy  is  protected)  becomes  more  consistent  over  time.  The  only 
system  that  is  built  into  the  POC  that  assures  the  "fixes"  will  remain  in  place  are  the  standards  that 
the  facility  adheres  to  and  the  philosophy  of  the  facility.  In  this  case,  the  facility  started  a  tracking 
procedure  to  note  the  patterns  in  observations  that  were  made  during  these  quality  and  nursing 
rounds:  time  of  day  of  occurrence,  location  of  occurrence,  staff  members  present.  Observations 
that  were  made  at  this  facility  by  the  data  collector  did  not  detect  any  instances  in  which  residents 
were  exposed  unnecessarily.  A  staff  member  who  provided  direct  care  also  remembered  that  the 
DON  would  "come  around  a  lot  and  remind"  the  staff  to  protect  resident  privacy. 

The  study  findings  also  showed  that  when  the  scope  and  severity  of  the  deficiency  fell  in  a  grid 
box  above  E,  the  facility  usually  implemented  new  procedures  and  systems  for  resident 
assessment.  These  systems  that  were  implemented  required  the  staff  to  be  trained;  and  the 
implications  included  a  means  to  assure  that  the  systems  function  as  planned.  These  are 
distinguished  as  a  new  system,  which  differ  from  increasing  the  use  of  an  existing  system,  as 
previously  discussed.  Implementing  a  new  system  is  illustrated  by  the  following  example. 

One  facility  had  more  than  30  deficiencies,  of  which  10  related  to  the  lack  of 
resident-focused  systems  and  procedures.  The  POC  reported  inservice  training. 
Residents  who  needed  special  mattresses  received  them,  and  their  conditions  were 
monitored  for  ongoing  needs.  The  training  involved  nursing  personnel  and 
auxiliary  staff,  including  housekeeping  personnel.  The  POC  also  reported  the 
establishment  of  a  resident-focused  system  to  notify  physicians  of  a  change  in 
resident  status  in  a  timely  manner. 
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Inservice  training  was  provided,  and  as  part  of  the  training,  a  plan  was  developed 
for  ongoing  monitoring  to  ensure  the  new  resident-focused  system  was  working. 
The  monitoring  system  was  developed  to  avoid  instances  of  other  residents  being 
affected  with  this  problem. 

20.6.2  Environmental,  Physical  Plant  Changes,  and  Purchase  of  New  Equipment 

The  pattern  in  the  corrective  actions  most  often  found  was  to  upgrade  an  existing  practice  or 
procedure  so  it  was  done  per  professional  standards  or  to  implement  training  for  a  new  procedure 
Another  common  corrective  action  included  changes  in  equipment  or  in  the  environment  that 
affected  the  residents'  quality  of  care  or  life. 

,  Case  Example  1 : 
A  facility  with  a  3 -year  history  of  no  citations  higher  than  box  E  on  the 
scope/severity  grid  was  cited  for  the  poor  quality  of  its  medication  carts  that 
included  cracks  in  the  surface  of  the  carts.  The  facility  had  intended  to  replace  the 
carts  but  as  a  result  of  POC,  they  replaced  the  carts  about  two  months  sooner  than 
planned.  The  same  facility  had  a  maintenance  schedule  set  to  replace  tiles,  bent 
blinds  in  resident  rooms,  and  the  wallpapering  of  resident  rooms.  They  were  cited 
in  separate  tags  on  the  survey  for  the  needed  repairs.  The  facility  adjusted  the  work 
schedule  to  make  the  needed  change  sooner  than  planned  to  come  into  compliance. 

Case  Example  2: 

Receiving  deficiencies  resulted  in  acceleration  of  planned  maintenance  in  two  other 
facilities.  One  facility  had  been  slowly  painting  resident  rooms  and  replacing 
window  valences.  Costs  to  complete  the  entire  facility  were  over  $8,000,  so  the 
project  was  being  completed  in  phases.  The  samples  of  fabrics  to  be  used  were 
observed  by  the  surveyors,  and  the  facility  was  cited  for  the  lack  of  color  in  the 
decorating  scheme  of  some  rooms.  The  facility  responded  in  the  POC  that  the 
rooms  cited  in  the  survey  would  be  refurbished  with  paint  and  valences  as  soon  as 
possible. 

Case  Example  3 : 

The  environmental  changes  that  are  required  of  facilities  in  order  to  come  into 
compliance  are  not  limited  to  planned  maintenance.  One  facility  had  to  hire 
workers  to  replace  kitchen  walls,  tiles,  windows,  call  lights,  and  lighting  in  the 
facility.  The  findings  of  the  survey  had  included  observations  that  tiles  were 
chipped,  that  a  wall  in  the  kitchen  was  damaged,  that  overhead  lighting  had  burned 
out  in  one  hallway  of  the  facility.  Repairs  of  this  kind  would  minimize  the 
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opportunity  for  other  residents  to  be  affected  by  the  problem,  but  would  require  a 
system  to  check  for  the  maintenance  of  the  repaired  surfaces. 

20.7  Evidence  that  the  POC  Reflects  Only  Changes  in  Documentation  or  Record  Keeping 

The  following  example  illustrates  that  one  perception  of  the  administrators  is  that  compliance  will 
be  achieved  by  providing  documentation  and  paperwork  to  the  survey  team.  The  situation 
involved  a  survey  team  that  studied  the  incident  reports  for  resident  falls  completed  by  facility 
staff.  The  survey  team  found,  in  more  than  one  facility,  that  each  facility  had  failed  to  document 
its  thorough  investigation  of  resident  falls  to  rule  out  neglect.  The  administrator's  understanding 
of  the  deficiency  was  that  the  reports  completed  by  the  facility  personnel  had  failed  to  document 
that  staff  completed  a  thorough  investigation,  even  though  the  facility  reported  that  the  required 
forms  for  any  resident  injury  were  fully  completed.  The  administrator  showed  files  as  proof  of  the 
actions  that  had  been  taken  by  the  facility  when  a  resident  had  fallen.  The  survey  team  was  not 
citing  the  facility  for  failure  to  take  appropriate  action  but  for  its  lack  of  written  documentation 
that  sources  had  been  investigated. 

The  administrator  wanted  to  avoid  receiving  a  deficiency  for  the  same  F-Tag  in  a  later  survey. 
This  administrator,  along  with  the  administrators  in  several  facilities  (in  the  same  survey  zone), 
decided  to  provide  written  documentation  that  should  avoid  the  enforcement  consequences 
associated  with  repeat  deficiencies  of  the  same  type.  Specifically,  these  facilities  hired  a  nurse 
whose  sole  responsibility  was  to  conduct  an  in-house  investigation  of  all  incidents  that  involved 
residents.  This  nurse  interviewed  all  parties  involved,  recorded  the  data  and  discussions,  and  also 
assessed  the  environmental  factors  and  documented  all  observations  and  findings  related  to  any 
resident  fall  or  injury.  The  facility  took  a  proactive  stance  to  protect  itself  against  a  repeat 
deficiency  since  the  administrator  believed  that  when  the  survey  team  returned  for  future  surveys, 
the  surveyors  would  likely  explore  how  the  facility  documented  its  investigation  of  any  resident 
falls  or  incidents.  The  administrator  believed  that  the  in-house  documentation  would  be  necessary 
to  protect  the  facility  from  a  repeat  deficiency  and  any  associated  remedy.  The  administrator 
acknowledged  that  it  was  an  investment  of  personnel  time  and  resources  for  the  Incident  Report 
nurse  to  produce  the  documentation  that  the  administrator  presumed  would  maintain  the  facility's 
compliance. 

20.8  Evidence  that  the  POC  Refers  to  Corrective  Actions  That  Are  A  Temporary  Fix 

In  reviewing  several  POCs  with  administrators,  there  was  evidence  that  the  corrective  actions 
were  not  supported  by  changes  in  facility  practices  or  procedures,  but  were  only  statements  made 
as  part  of  the  process  to  come  into  compliance.  In  one  instance,  an  administrator  did  not  concur 
with  a  survey  team  finding,  and  the  corrective  action  was  essentially  a  restatement  of  the  facility 
policy  The  following  situation  is  representative  of  administrators  in  more  than  one  State  who 
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shared  very  similar  sentiments  indicating  that  it  is  easier  to  make  statements  in  the  POC  than  to 
challenge  the  finding  of  the  survey  team 

"If  you  don't  really  understand  what  the  deficiency  is,  and  it  isn't  serious,  then 
sometimes  it  is  just  easier  to  tell  them  what  they  want  to  hear.  The  POC  is  just  the 
write-up  of  what  we  are  doing  already." 

For  purposes  of  the  POC,  the  administrator  re-stated  the  steps  that  the  facility  takes  after  any 
resident  complaint.  The  administrator  only  reiterated  the  existing  facility  policy,  which  he  believed 
provided  sufficient  documentation  to  meet  the  requirements.  The  facility  did  not  alter  the 
procedures  that  were  in  place.  This  POC  was  accepted  when  the  facility  submitted  it  to  the  SA. 
The  facility's  corrective  action  as  described  in  the  POC,  when  considered  by  itself,  was  paper 
compliance. 

20.8.1  Quality  of  Inservice  Provided  May  Determine  That  Fixes  Are  Only 
Temporary 

Another  type  of  action  on  the  POC  that  may  be  only  paper  compliance  is  inservice  instruction  for 
different  categories  of  staff.  One  of  the  most  frequently  reported  actions  by  a  facility  is  to  provide 
inservice  training  to  the  staff.  In  the  majority  of  the  situations  that  were  explored  for  purposes  of 
this  report,  the  data  collector  requested  and  reviewed  log  books  of  staff  inservice  that  occurred  as 
part  of  the  POC. 

While  the  data  collector  found  that  in  each  facility  the  log  books  for  inservice  were  produced, 
which  would  be  evidence  that  staff  training  did  indeed  take  place,  there  was  no  means  to  assess 
the  content  and  quality  of  the  instruction  that  was  provided.  The  isolated  inquiries  to  staff 
members  to  verify  whether  they  recalled  an  inservice  being  provided  met  with  very  mixed 
responses.  Generally,  if  the  staff  member  who  was  questioned  was  present  in  the  facility  at  the 
time  of  the  survey  or  shortly  thereafter,  he  or  she  recalled  inservice  training.  Workers  referred  to 
series  of  inservice  trainings.  One  aide  recalled  that  following  the  survey  that  was  the  topic  of 
inquiry,  "  It  was  in-services  all  the  time,  it  was  every  other  day,  it  seemed  like." 

However,  there  is  a  high  turnover  in  nursing  facility  staff.  Often  the  staff  present  in  the  facilities 
when  the  data  collection  for  this  report  was  completed  had  not  worked  in  that  same  facility  at  the 
time  of  the  last  survey,  therefore,  those  staff  probably  would  not  have  participated  in  inservice 
training  described  in  the  POC  for  that  survey.  This  was  most  evident  in  the  facilities  that  were 
selected  from  the  subgroups  of  facilities  whose  surveys  were  conducted  in  late  1996. 
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One  key  informant  who  is  a  service  union  representative  indicated  that  workers  in  one  facility 
(that  was  not  part  of  the  selected  sample)  were  asked  to  sign  an  attendance  sheet  for  an  inservice 
they  did  not  actually  attend.  The  same  informant  also  indicated  that  the  length  of  inservices  is 
generally  too  short;  the  content  is  not  provided  in  sufficient  detail  and  with  time  to  practice  the 
acquisition  of  knowledge  or  skills  that  would  be  needed  by  workers.  This  representative  indicated 
that  content  is  not  specific  to  the  work  units  that  would  benefit  from  on-the-job  instruction,  e.g. 
procedures  for  housekeeping  personnel,  practices  to  be  used  by  dietary  personnel.  There  were 
variations  in  the  extent  to  which  the  facilities  provided  adequate  information  in  an  appropriate 
medium  for  the  workers.  One  informant  indicated  that  facility  management  team  members  may 
produce  written  forms  for  recording  resident  information  that  staff  should  use,  but  the  forms  are 
not  explained  and  the  workers  are  unfamiliar  with  the  expected  paperwork.  Per  the  informant, 
smaller,  independently-owned  facilities  were  more  thorough  in  inservice  instruction. 

There*  is  additional  evidence  from  reports  of  service  workers  that  corrective  actions  stated  in  a 
POC  may  be  a  temporary  fix.  A  representative  of  direct  service  workers  reported  that  there  are 
several  practices  that  are  common  in  facilities,  especially  those  that  were  part  of  a  large 
corporation.  Prior  to  the  anticipated  arrival  of  the  survey  team,  the  administrator  and  management 
teams  find  and  have  staff  use  supplies  of  newer  bed  linens  and  dishes.  Per  this  informant,  the 
linens  and  dishes  in  use  during  the  survey  process  did  not  remain  in  use  after  the  survey.  This 
anecdotal  information  supports  the  conclusion  made  by  critics  who  maintain  that  although  the 
survey  process  is  supposed  to  be  unannounced,  it  is  a  predictable  process,  and  facilities  have 
means  to  identify  their  approximate  survey  dates  and  prepare  accordingly.  The  facility 
administrators  or  other  staff  members  may  identify  a  pattern  in  the  survey  visits  to  facilities  in  a 
certain  geographic  area.  They  then  contact  one  another  to  alert  a  facility  that  the  survey  team  is 
finishing  a  survey  and  may  be  planning  to  start  a  survey  in  a  different  facility. 

20.8.2  Turnover  and  Hierarchy  as  Barriers  to  Sustained  Compliance 

Significant  turnover  rates  in  both  leadership  positions  and  CNA  positions  along  with  a  hierarchical 
view  of  Quality  Assurance  (QA)  may  leave  facilities  vulnerable  to  quick  fix,  unsustainable  POCs. 
Fourteen  facilities  reported  significant  problems  with  CNA  turnover.  One  facility  used  LPNs  and 
RNs  as  CNAs  when  needed.  One  administrator  stated  that  the  greatest  challenge  he  faces  is, 
"getting  good  people  who  have  heart  in  the  business  (specifically  CNAs)  ....  Wish  we  could  pay 
more."  The  turnover  in  CNAs  would  contribute  to  the  problem  of  some  changes  in  procedures  or 
in  resident  activities  of  daily  living  only  being  temporary. 

Ten  facilities  mentioned  significant  turnover  rates  in  the  administrator  and/or  DON  positions. 
Some  of  these  changes  were  a  direct  result  of  a  survey.  In  one  facility,  there  had  been  ten 
administrators  in  6  years  and  as  many  DONs.  In  another  there  had  been  five  administrators  in  5 
years.  Generally,  key  informants  seemed  to  view  the  POC  and  QA  as  following  primarily  under 
the  direct  responsibility  of  the  administrator  and  the  DON  with  little  involvement  of  line 
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personnel.  Thirteen  of  the  20  administrators  interviewed  listed  the  administrator  only  or  the 
administrator  and  the  DON  as  the  people  who  are  responsible  for  implementing  the  POC.  Four 
mentioned  other  department  heads  as  being  involved,  depending  on  the  area  cited.  Given  the 
turnover  in  administrators  and  DONs  in  LTC,  putting  most  of  the  responsibility  for  QA  in  the 
hands  of  these  key  people  suggests  the  possibility  that  many  changes  related  to  the  POC  may  be 
temporary. 

20.8.3  Sustained  Success 

Sustained  success  is  only  possible  when  people  who  are  closest  to  the  task  are  involved  in 
designing  the  system.  Only  one  administrator  mentioned  using  line  personnel  in  the  QA  process. 
In  one  facility,  the  researcher  interviewed  a  CNA  who  had  worked  in  the  facility  for  12  years. 
When  questioned  about  QA,  the  CNA  stated  she  was  not  involved  and,  in  fact,  she  did  not  seem 
familiar  with  the  term.  This  was  the  same  facility  that  had  been  through  10  administrators  in  6 
years.  The  administrator  described  a  new  QA  program  to  be  implemented,  but  only  after  a  direct 
question  from  the  interviewer  did  she  mention  that  "some  line  staff'  will  be  included.  In 
reviewing  the  POCs,  the  interviewer  did  not  see  line  staff  mentioned  in  any  POCs.  No 
administrator  mentioned  involving  line  staff  in  drafting  the  POCs. 

QA  is  considered  a  primary  tool  for  identifying  areas  that  need  improvement  in  a  health  care 
facility  and  for  sustaining  improvements.  The  fourth  criterion  for  all  POCs  is  that  an  on-going, 
continuous  monitoring  process  be  established  to  assure  that  solutions  remain  in  place. 
Involvement  of  all  team  members  in  the  POC  is  critical  to  sharing  a  sense  of  ownership  for  the 
solution.  Only  12  of  the  20  administrators  mentioned  a  role  for  the  QA  Committee  in  developing 
or  implementing  the  POC.  Even  when  the  QA  Committee  was  involved,  it  was  primarily  in  the 
hands  of  those  farthest  from  the  problem  and  most  likely  to  leave  the  facility.  Given  the  high 
turnover  rates  and  the  lack  of  involvement  of  line  staff  in  designing  the  POC,  many  solutions 
seemed  doomed  to  failure  as  result  of  limited  ownership  and  alienation  of  those  upon  whom  the 
solution  is  imposed. 

20.9     Evidence  of  Behavioral  Change  as  a  Result  of  the  Survey  Process  and  POC 

The  expectation  that  staff  behavioral  change  will  follow  from  the  findings  of  a  survey  and  that  the 
changes  in  practices  and  procedures  will  be  sustained  and  will  result  in  positive  or  improved 
resident-focused  outcomes,  will  only  be  accomplished  when  there  are  sufficient  motivating  factors 
and  a  system  for  reinforcement  is  in  place.  This  notion  of  inducing  and  sustaining  change  is 
complicated  owing,  in  part,  to  the  complex  patterns  of  interaction  that  occur  within  both  the 
nursing  facility  and  in  the  survey  process.  The  behavioral  change  that  occurs  in  facility  personnel 
related  to  the  annual  survey  involves  a  range  in  actions  from  what  is  perceived  to  be  positive 
change  through  what  can  be  termed  "no  change."  The  changes  that  the  facility  staff  members 
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adopt  are  explained  in  relation  to  the  survey  process,  and,  more  specifically,  to  the  onsite  survey 
visit  that  is  distinguished  from  the  POC  that  refers  to  the  facility  corrective  actions  that  follow  the 
survey  visit. 

Example  of  no  apparent  change  in  behavior:  First,  there  is  evidence  that  staff  behavior  does 
not  change  following  the  survey  process.  One  possible  reason  that  change  will  not  occur  is  due  to 
the  differences  in  interpretation  of  the  regulation  by  the  facility  staff  and  by  the  survey  team.  To 
the  extent  that  the  facility  administrator  and  the  other  managers  in  the  facility  perceive  that  the 
survey  process,  including  the  data  collection  and  observations  made  by  the  survey  team,  are 
subjective,  facility  staff  are  hesitant  to  change  their  behavior.  The  facility  staff  instead  think  in 
terms  of  continuing  exactly  what  they  are  doing  and  even  defending  their  practices.  This  is 
evidenced  by  the  following: 

In  a  90-bed  facility,  the  survey  team  returned  for  a  revisit  following  a  survey  in 
which  the  facility  had  9  deficiencies.  The  facility  staff  perceived  on  the  revisit  that 
the  surveyors  selected  to  review  the  care  of  a  young  patient  admitted  for  a  short 
term,  14-day  medication  administration  for  an  acute  infection.  The  facility  staff 
construed  that  the  survey  team  leader  was  seeking  to  assess  whether  this  resident 
was  self-administering  a  daily  injection  for  a  chronic  medical  condition  that  was 
separate  from  the  diagnosis  necessitating  admission  to  the  facility.  However,  the 
resident  was  not  present  in  the  facility  at  the  time  the  survey  team  leader  initiated 
data  collection,  as  the  resident  left  the  facility  for  several  hours  every  day. 
Therefore,  the  team  leader  could  not  document  on  a  medication  sheet  the  exact 
dose  of  the  routine  medication  that  the  patient  self- administered.  Instead,  the  team 
leader  telephoned  a  relative  of  the  resident  to  ask  if  this  resident  was  known  to 
consistently  and  accurately  self-administer  the  medication.  The  relative  could  not 
provide  the  confirmation  of  this.  The  survey  team  cited  the  facility  for  the  lack  of 
documentation  for  the  medication  dose  that  the  resident  self-administered. 

This  situation  was  perceived  by  the  staff  as  highly  irregular  The  citation  resulted  in 
no  change  in  the  facility  practices.  Instead,  the  staff  reinforced  their  existing 
assessment  and  procedures  for  care  of  this  resident,  which  they  perceived  as  more 
sensitive  to  assure  the  optimal  level  of  self-care.  The  survey  did  not  result  in  any 
behavioral  change  in  the  staff,  but  had  instead  led  the  staff  to  consider  the  survey 
process  to  be  highly  idiosyncratic  and  at  the  discretionary  whim  of  the  team 
members. 

Example  of  positive  change:  In  contrast  to  the  above  illustration  is  an  example  of  how  the 
formulation  of  a  POC  and  the  imposition  of  remedies  did  induce  a  positive  change  in  staff 
behavior  In  one  rural  facility  that  had  undergone  swift  turnover  in  administrators  and  DONs,  the 
survey  team  found  SQC  deficiencies  and  other  deficiencies  related  to  resident  care.  The  findings 


Study  of  Private  Accreditation  (Deeming)  of  Nursing  Homes,  604 
Regulatory  Incentives  and  Non-Regulatory  Initiatives,  and 
Effectiveness  of  the  Survey  and  Certification  System 


indicated  that  resident  assessment  systems  and  care  plans  were  not  being  implemented  in  a  timely 
and  accurate  manner.  As  a  part  of  its  POC,  the  facility  implemented  a  proactive  means  of  resident 
behavioral  monitoring,  including  meetings  every  two  weeks  of  an  interdisciplinary  team  to  review 
any  instances  of  individual  resident  behavior  or  resident  interaction  that  warranted  attention.  The 
facility  also  implemented  another  team  to  review  any  reported  falls  and  incidents  involving 
residents  on  a  weekly  basis.  While  in  the  facility,  the  data  collector  witnessed  this  team  in  action 
during  its  weekly  review.  The  incident  review  team  is  a  self-directed  effort  that  is  still  in  place  9 
months  after  its  inception.  The  other  related  improvement  was  that  the  admissions  staff  was  more 
consistently  completing  accurate  and  comprehensive  screening  of  prospective  residents. 

In  this  facility,  the  administrator  indicated  that  the  remedies  that  were  imposed  forced  the  facility 
to  hasten  its  pace  to  correct  the  systems  that  had  been  neglected  or  overlooked.  Without  the 
incentive  of  having  to  come  into  compliance  in  a  timely  manner,  the  facility  would  have  taken 
much-longer  to  make  the  described  changes.  The  components  put  into  place  to  facilitate  and 
maintain  the  positive  changes  included. 

•  As  the  POC  was  submitted,  a  new  administrator  and  a  DON  who  were  focused  on 
resident  care  assumed  their  positions  and  initiated  new  systems. 

•  Inservice  instruction  was  provided  to  all  staff  members  on  all  three  shifts,  e.g.,  staff  were 
taught  about  resident  behavior.  Records  of  inservice  content  were  checked,  and  a  nursing 
assistant  confirmed  that  the  series  of  inservices  were  held. 

•  Resident  behavior  flow  sheets  to  describe  activity,  medications,  changes  in  behavior  were 
implemented  and  were  observed  to  be  in  use. 

•  The  Behavioral  Monitoring  team  review  was  started  and  remains  active.  The  residents 
who  were  selected  for  careful  monitoring  have  improved,  and  job  satisfaction  has 
increased  for  the  nursing  assistants  and  the  licensed  staff  who  have  been  involved  in  the 
care  of  these  residents.  Those  two  factors  have  reinforced  the  success  of  the  team,  so  they 
continue  to  meet  and  conduct  assessments  and  planning  for  resident  care  and  behavioral 
monitoring. 

The  above  changes  that  aimed  at  improving  the  staff  members'  abilities  to  work  with  residents 
were  supported  by  some  changes  in  the  residents'  environment.  The  lighting  was  improved  in 
resident  care  areas.  The  bed  height  was  lowered  and  room  wanderer  guards  were  added  to  deter 
residents  from  disturbing  other  residents.  Thus,  the  steps  taken  under  the  POC  induced  some 
behavioral  change  in  the  residents  as  well  as  in  the  staff,  who  became  much  more  aware  of 
monitoring  and  assessing  changes  in  residents'  actions. 
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Another  example  indicated  that  changes  that  were  made  as  part  of  the  POC  would  be  sustained 
because  the  staff  became  involved  in  decision  making.  The  administrator  felt  that  the  positive 
changes  were  evident  and  were  likely  to  continue  since  he  and  the  management  team  took  the 
following  actions:  "Involved  more  people  in  decision  making.  Line  staff  members  and  department 
heads,  e.g.,  the  Restorative  CNA  serves  as  chair  of  Grooming  and  Positioning  QA.  Involved 
Rehab  Staff,  developed  Family  Council-  directed  by  families  for  families  to  suggest  general 
concerns."  This  situation  illustrates  that  a  shared  responsibility  for  implementing  and  deciding 
about  change  is  more  supportive  to  sustaining  change  associated  with  the  POC. 

20.10  Personnel  and  Financial  Impacts  Associated  with  the  POC 

During  all  of  the  onsite  interviews,  the  interviewers  found  evidence  that  each  facility  was 
implementing  the  POC  regardless  of  whether  fines  and  remedies  had  been  imposed  or  simply 
proposed.  During  the  administrator  interviews,  detailed  information  regarding  the  POC  was 
given.  In  addition,  the  interviewers  checked  inservice  records.  In  discussions  with  charge  nurses, 
DONs,  social  workers,  activity  professionals,  family  members,  and  CNAs,  the  interviewers  asked 
about  procedures  related  to  some  of  the  deficiencies.  For  the  most  part,  those  interviewed  gave 
specific  information  about  these  areas  and  their  roles  in  addressing  the  problems.  The  limited 
amount  of  time  onsite  precluded  an  in-depth  look  at  the  facility  systems;  however,  it  was  obvious 
that  the  survey  process  and  the  resulting  POC  had  made  an  impact. 

20.10.1  Survey  Process  Impacts  Facility  Personnel  Leading  to  Changes 

The  administrator  from  one  facility  had  been  at  the  facility  only  a  short  while  before  the  survey. 
She  spoke  of  her  excellent  survey  record  in  another  State.  The  facility  appeared  to  be  on  track 
with  its  POC  when  the  researcher  made  the  onsite  visit,  but  the  administrator  expressed  concern 
over  the  effect  of  a  substantial  civil  money  penalty  on  a  Medicaid  facility  and  the  quality  of  care 
provided  to  residents.  She  felt  technical  assistance  and  a  positive  working  relationship  would 
have  been  a  better  option  than  a  major  fine  and  an  overall  punitive  approach. 

A  significant  effect  of  the  survey  and  enforcement  system  is  that  the  outcomes  of  a  poor  survey 
often  result  in  personnel  changes  in  management  in  a  facility.  SQC  citations  and  immediate 
jeopardy  often  result  in  turnover  of  facility  administrative  staff.  For  example,  in  one  facility  that 
was  initially  selected  for  possible  inclusion  in  the  study,  the  facility  had  three  SQC  citations  and 
five  deficiencies  that  constituted  immediate  jeopardy.  As  a  result,  the  administrator,  DON,  and 
the  regional  manager  at  the  time  of  the  survey  (late  1996)  were  no  longer  employed  by  the  facility 
at  the  time  of  data  collection  in  early  1997. 

This  turnover  of  the  facility  administrator  is  a  very  common  occurrence  that  was  confirmed  by 
information  collected  via  a  telephone  sample  of  16  facilities.  The  first  four  subgroups  that  were 
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included  in  this  study  were  represented  in  the  sample  of  1 6  nursing  homes  that  have  not  been 
included  in  any  other  data  collection  for  this  report.  In  12  of  16  (or  75  percent)  of  the  nursing 
homes  that  were  contacted,  there  was  turnover  in  the  facility  administrator  from  the  last  quarter  of 
1996  to  the  period  of  data  collection  starting  in  June  1997.  Results  are  included  in  Exhibit  20.4 
below. 


Exhibit  20.4  Administrative  Turnover  in  a  Sample  of  16  Facilities 
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*  One  facility  closed. 


Other  administrators  talked  about  how  they  have  considered  leaving  the  profession  and  know  of 
other  administrators  who  have  gotten  out  of  the  business.  One  administrator  explained  that  after 
his  facility  was  cited  with  a  deficiency  at  box  K,  he  considered  quitting.  His  license  was  reviewed 
and  the  facility  lost  its  CNA  training  program.  "Most  administrators  believe  in  what  they  are 
doing  and  it  makes  a  difference".  He  decided  not  to  leave  because,  "It  is  a  calling  and  I  feel 
blessed  in  what  I  do  ...  I  want  to  see  residents  cared  for  and  to  have  quality  of  life." 

20.10.2  Impact  of  the  POC 

The  key  informants  view  the  impact  of  the  POC  as  very  separate  from  the  impact  of  the  survey 
process.  Three  administrators  interviewed  stated  that  the  investment  of  time  spent  in  writing  the 
POC  was  too  high;  the  range  of  time  spent  writing  the  POC  varied  from  10  days  to  30  days  (or  80 
to  240  hours).  In  one  facility,  3  different  staff  people  each  spent  10  days  working  on  the  same 
POC  (for  a  total  of  240  hours).  One  administrator  explained  how  time  consuming  the  writing  of 
the  POC  is,  "Endless  hours,  multiple  hours  to  come  up  with  the  appropriate  wording.  Sometimes 
more  emphasis  than  the  plan  itself,  wording  takes  precedence  over  fixing  the  problem." 

These  administrators  reported  perceived  drawbacks  to  the  existing  procedures  for  the  POC  as 
including: 

•  More  than  10  days  after  the  survey  before  the  facility  receives  the  HCFA-2567. 

•  Time  invested  in  writing  the  POC  that  neither  benefits  the  residents  nor  the  staff; 
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•  Time  spent  in  finding  the  "acceptable  terms,"  and  not  being  able  to  merely  state  the  intent 
or  the  process  that  will  be  followed  in  the  POC; 

•  Use  of  resources,  including  the  DON,  the  Staff  Development  Director,  an  external 
consultant,  a  corporate  representative  to  draft  the  POC;  and 

•  Delay  in  implementing  the  processes  while  waiting  for  acceptance  of  the  POC. 

An  unresolved  issue  is  if  corporate  level  personnel  feel  compelled  to  draft  the  POC  for  facilities 
(and  this  is  far  more  frequent  for  facilities  that  have  SQC  citations  and  immediate  jeopardy),  then 
what  ownership  does  the  facility  have  in  the  process?  Does  the  active  participation  of  the 
corporate  level  or  regional  manager  remove  a  compelling  sense  of  responsibility  from  the  facility 
staff,  leaving  staff  to  feel  as  if  they  are  implementing  "someone  else's  plan?" 

20. 1 0.3  Costs  Associated  with  the  POC 

The  costs  incurred  in  writing  the  POC  may  include  the  administrator,  DON,  and/or  staff 
development  director's  time,  as  well  as  possible  costs  for  a  consultant  or  corporate/regional 
officer.  Ten  of  the  interviewed  facilities  involved  a  corporate-level  representative  in  drafting  the 
POC,  with  one  administrator  commenting  that  the  "corporation  wouldn't  have  it  any  other  way 
than  to  have  their  people  and  their  lawyers  go  through  the  language  [in  the  POC]." 

Various  costs  may  be  incurred  in  implementing  the  POC  that  extend  beyond  any  costs  associated 
with  the  staff  time  required  for  its  composition.  These  costs  include:  providing  inservice 
instruction  to  the  staff  (which  is  usually  conducted  on  all  three  shifts);  implementing  new  systems 
that  may  involve  printing  new  forms  for  recording  data,  purchasing  new  equipment,  repairing 
existing  equipment  or  furnishings,  or  making  other  modifications  to  the  physical  plant,  such  as 
changes  in  the  laundry  system,  dishwashing  equipment,  garbage  disposal,  refrigeration,  water, 
heating,  and  air  conditioning. 

Several  situations  from  different  facilities  demonstrate  the  range  of  costs  incurred  by  facilities. 
One  facility  incurred  major  costs  in  coming  into  compliance  after  survey  findings  of  SQC. 
Resident-focused  systems  had  to  be  developed  and  implemented,  and  the  staff  had  to  be  trained  to 
better  care  for  residents.  The  estimated  costs  for  the  facility  to  come  into  compliance  are  included 
in  Exhibit  20.5. 
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Exhibit  20.5  Estimated  Cost  of  Compliance  in  One  Facility 


Type  of  Expense 

Amount  of  Expense 

A  civil  money  penalty 

$13,000 

Corporate  personnel  and  contracted  consultants  to 
develop  resident-focused  assessment  system  and  to  teach 
the  staff  the  use  of  these  systems 

$200,000 

Lost  admissions 

$15,000 

Staff  overtime  for  attendance  at  inservice  education, 
sessions  held  on  three  shifts  over  two  months 

not  available 

Another  facility  had  over  30  deficiencies  that  included  a  finding  of  immediate  jeopardy.  Writing 
the  POC  took  2  staff  members  2  full  weeks  each.  The  implementation  of  the  POC  involved 
corporate  level  nurses  providing  inservice  instruction  and  supervision  over  a  4-month  period.  The 
costs  associated  with  housing  the  temporary  corporate  level  personnel  was  over  $100,000.  The 
costs  in  personnel  during  the  course  of  the  implementation  of  the  POC  were  also  high.  Over  a  five 
month  period,  nearly  100  percent  of  the  nursing  assistants  left  their  positions.  The  training  and 
close  supervision  was  very  stressful  to  the  workers.  The  provision  of  training  to  new  staff  was 
estimated  at  over  $30,000.  Thus,  in  this  case,  there  were  substantial  costs  associated  with  coming 
into  compliance. 

One  administrator  summed  up  his  experience  of  what  it  took  to  implement  a  POC  in  a  facility  that 
had  a  survey  with  more  than  20  deficiencies:  "Spent  a  lot  of  money,  purchased  equipment,  hired 
agency  personnel  to  supplement  staff  (at  double  in  pay  to  regular  staff)  it  cost  up  to  $60,000  in 
one  month.  Did  firing,  hiring,  and  orientation  and  training.  Hired  a  Sanitation  Equipment  person. 
Implemented  new  policies  and  procedures.  Now  have  a  new  staff  development  person  who  is 
hiring  80  percent  of  the  time,  and  implementing  new  systems.  Have  beefed  up  orientation." 

The  following  four  case  examples  show  very  different  outcomes  with  regard  to  assignment  of 
scope  and  severity  ratings,  harm  occurring  or  not  occurring,  and  imposition  of  fines.  The  first 
facility  had  high  water  temperatures  that  caused  no  harm  and  assigned  a  scope  and  severity  rating 
in  box  L  with  a  Federal  $1 100  fine,  along  with  a  State  fine.  The  second  facility  lacked  adequate 
assessment,  had  one  resident  elope  without  harm,  and  had  a  deficiency  given  a  scope  and  severity 
rating  in  box  K  with  a  proposed  fine  of  $3050  which  was  withdrawn,  though  a  State  fine  was 
imposed.  The  third  facility  failed  to  contact  the  daughter  of  a  dying  resident  and  did  not  provide 
emotional  comfort  during  her  final  hours.  The  facility  also  ignored  the  allegation  of  sexual  abuse 
by  a  cognitively  intact  resident.  Harm  occurred  in  both  situations,  and  the  facility  was  cited  with 
deficiencies  with  scope  and  severity  ratings  in  boxes  G  and  D.  Fines  of  $500  to  $3500  were 
proposed,  but  not  imposed.  The  fourth  facility  failed  to  adequately  assess  several  residents, 
resulting  in  one  resident  being  admitted  to  a  hospital  in  critical  condition.  Harm  occurred,  and  the 
facility  had  a  fine  of  $180,000  imposed  along  with  a  State  fine. 
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Case  One  . 

One  facility  in  the  Midwest  was  cited  for  not  ensuring  that  the  environment  was  free  of 
accident  hazards.  The  facility  water  temperatures  ranged  up  to  148  degrees  in  resident 
shower  and  bathroom  areas.  Hazardous  materials  such  as  deodorant  sprays  and 
prescription  creams  were  not  in  locked  cabinets.  The  facility  had  several  disoriented 
residents  who  were  wandering  throughout  the  building.  No  resident  was  harmed  as  a 
result  of  the  hot  water  or  hazardous  materials. 

The  administrator  stated  that  the  water  temperature  had  been  checked  when  surveyors 
were  initially  in  the  building  and  was  found  to  be  too  cold.  The  maintenance  supervisor 
raised  the  temperature  to  assure  compliance  and  in  doing  so  misread  the  gauge  and  raised 
the  temperature  too  high.  The  facility  immediately  corrected  the  temperature  when  it  was 
brought  to  their  attention  by  the  surveyors. 

The  deficiency  was  placed  at  box  L  on  the  scope  and  severity  grid.  A  Federal  fine 
of  $1 100  was  proposed  and  imposed.  The  facility  was  also  fined  by  the  State  for 
the  same  deficiency.  There  were  six  other  deficiencies  ranging  from  scope  and 
severity  grid  boxes  D  to  G. 

Case  Two  : 

A  facility  in  the  Midwest  was  cited  because  residents  failed  to  receive  adequate 
supervision  and  assistance  to  prevent  accidents.  Several  residents  in  the  facility 
were  at  risk  for  wandering;  however,  there  was  no  consistent  assessment  of  this 
risk  or  implementation  of  appropriate  interventions,  e.g.,  some  at-risk  residents 
received  Wander  Guard  bracelets  and  others  did  not.  One  resident  who  had  a 
Wander  Guard  bracelet  eloped  from  the  facility  on  at  least  two  occasions.  This 
resident  apparently  cut  the  bracelet  off  and  left  the  building  There  was  no 
documentation  of  new  interventions  after  this  elopement  incident.  The  resident 
was  not  harmed  while  she  was  outside  the  facility. 

While  the  survey  team  was  in  the  building,  the  facility  changed  its  assessment 
policy  for  at-risk  residents  and  began  a  30-minute  monitoring  policy  for  each 
wandering  resident.  The  staff  also  contacted  the  family  of  the  resident  who  had 
left  the  building  and  discussed  discharging  her  to  another  facility. 

During  implementation  of  the  POC,  the  facility  found  that  30-minute  monitoring 
amounted  primarily  to  several  piles  of  paper,  but  not  necessarily  to  a  guarantee 
that  an  at-risk  resident  would  not  leave  the  building  again.  Upon  a  revisit,  a 
surveyor  stated  to  the  administrator,  "I'm  assuming  that  what  you  put  into  place 
will  keep  this  from  ever  happening  again."  The  administrator  replied,  "People 
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escape  from  prisons  and  this  is  not  a  prison."  Due  to  visitors  and  residents 
coming  and  going  from  the  facility,  the  administrator  stated  that  it  was  not 
reasonable  to  eliminate  the  possibility  of  an  at-risk  resident  leaving  the  building. 

In  discussions  with  the  interviewer,  the  administrator  related  the  staff  had  felt  that 
"medically  speaking"  they  could,  over  time,  get  a  handle  on  the  care  of  the  resident 
who  eloped;  the  facility  had  her  admitted  to  a  geropysch  unit  for  evaluation  of  her 
medications,  and  after  readmission  to  the  facility  activities  were  implemented  to 
decrease  her  desire  to  leave  the  building.  These  interventions  did  not  work,  and 
the  resident  had  since  been  discharged  to  a  locked  unit.  When  discharge  was 
discussed  with  the  family  initially,  they  expressed  a  preference  that  the  resident 
stay  at  the  facility  because  they  felt  the  care  was  good.  The  administrator  also 
suspected  that  the  family  was  concerned  about  the  increased  expense  of  a  locked 
*  unit. 

One  part  of  the  POC  was  to  place  a  coded  key  pad  on  the  main  door  to  prevent  at- 
risk  residents  from  exiting.  The  administrator  expressed  a  concern  that  it  is  now 
more  difficult  for  other  residents  to  leave  the  building.  Though  the  key  pad  is  at 
wheel  chair  height,  most  residents  are  unable  to  operate  it  without  asking  for 
assistance. 

Surveyors  have  informed  the  facility  that  no  one  is  to  elope  from  any  facility  at  any 
time  and  that  it  is  a  requirement  to  report  any  elopements  to  the  State.  Recently, 
the  administrator  was  told  by  a  staff  member  at  the  health  care  association  that  a 
head  State  official  stated  this  was  not  regulatory,  and  that  if  a  person  was  not  hurt 
during  an  elopement,  "it  didn't  happen." 

The  deficiency  was  cited  for  scope  and  severity  at  box  K,  and  a  $3050  Federal  civil 
money  penalty  was  proposed.  This  was  revoked  after  an  informal  dispute  hearing. 
Another  fine  was  proposed  and  imposed  by  the  State.  Nine  other  deficiencies 
ranged  from  scope  and  severity  grid  boxes  C  to  G. 

Case  Three. 

A  facility  in  the  South  was  cited  for  failure  to  provide  residents  with  a  dignified 
existence.  The  facility  failed  to  contact  a  resident's  daughter  when  the  resident's 
health  status  became  serious,  despite  the  fact  that  the  resident  requested  to  speak 
with  her  daughter.  During  the  early  morning  hours,  the  nurses'  notes  indicated  that 
the  resident  requested  contact  with  her  daughter,  and  the  nurse's  supervisor  did  not 
want  the  daughter  called.  Later  nurses'  notes  indicate  that  the  resident  was  calling 
out  frequently  and  expressing  a  desire  to  not  be  left  alone.  The  supervisor  told  the 
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staff  to  stop  answering  the  call  bell  since  there  was  nothing  they  could  do  for  the 
resident  and  again  prevented  the  nurse  from  calling  the  daughter.  The  daughter 
happened  to  call  the  facility  later  in- the  morning  and  was  informed  of  the  resident's 
condition.  The  resident  was  transferred  to  the  hospital  and  died  there  later  that 
day.  Scope  and  severity  grid  assignment  placed  the  deficiency  at  box  G. 

The  same  facility  was  cited  for  not  ensuring  that  all  alleged  violations  of  abuse  are 
reported  and  investigated  immediately.  A  cognitively  intact  resident  reported  to  a 
charge  nurse  that  she  had  been  molested  by  a  staff  member.  The  charge  nurse 
"forgot"  to  report  the  allegation  to  the  administrator.  The  resident  reported  the 
allegation  to  a  surveyor,  who  reported  it  to  the  administrator,  who  then  initiated  an 
investigation.  Scope  and  severity  for  this  deficiency  was  assessed  at  box  D. 

According  to  the  administrator,  this  facility  had  "Nothing  imposed.  Could  have 
done  directed  inservices.  Could  have  been  fines  -  $500  to  $3500  was  proposed  a 
day,  could  have  gone  back  to  October."  There  were  fifteen  other  deficiencies, 
ranging  in  scope  and  severity  grid  ratings  from  boxes  B  to  H. 

Case  Four: 

A  facility  was  cited  for  failure  to  provide  the  necessary  care  and  services  to  attain 
the  highest  practicable  well-being.  The  facility  failed  to  properly  assess  and 
monitor  several  residents'  needs,  resulting  in  one  resident  being  transferred  to  the 
hospital  in  critical  condition.  The  HCFA-2567  indicated  that  harm  occurred  to  this 
resident.  Scope  and  severity  grid  assignment  placed  the  deficiency  at  box  K.  A 
Federal  civil  money  penalty  of  $180,000  was  proposed  and  imposed.  This  fine  is 
being  litigated.  The  facility  was  also  fined  for  the  same  deficiency  by  the  State. 
There  were  eight  other  deficiencies  with  scope  and  severity  ratings  ranging  from 
boxes  D  to  G 

Many  of  the  administrators  interviewed  spoke  to  the  inconsistency  in  assignment  of  scope  and 
severity  levels  and  in  the  amounts  of  fines.  These  case  examples  illustrate  some  of  these 
differences,  particularly  when  one  considers  the  impact  of  the  situations  on  individual  residents' 
quality  of  life  and  care.  In  discussing  both  the  survey  and  enforcement  systems,  many 
interviewees  stated  that  it  was  impossible  to  achieve  consistency  when  people  are  involved  in 
making  the  decisions.  Given  this  probability,  the  more  pressing  issue  is  whether  the  threat  of 
remedies  and  fines  and  the  actual  imposition  of  severe  corrective  measures  affects  the  care  of  the 
residents  the  system  purports  to  protect. 
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20.11   Perceptions  of  the  Consequences  Associated  with  the  Loss  of  Nurse  Aide  Training 
and  the  Threat  and  Imposition  of  Remedies 

The  administrators  interviewed  indicated  that  a  very  significant  source  of  stress  in  their  jobs  that 
contributed  to  high  turnover  was  the  potential  magnitude  of  the  civil  money  penalties,  remedies, 
or  consequences  of  certain  survey  findings  (e.g.,  revoking  the  CNA  training  privilege  by  the 
Federal  government  and/or  the  administrator's  license  by  a  State  licensing  body).  Eleven 
administrators  had  had  remedies  proposed  for  their  facilities.  These  1 1  administrators  all  stated 
that  they  would  have  implemented  the  same  changes  without  the  threat  or  imposition  of  remedies 
or  fines.  One  administrator  admitted  that  "remedies  draw  attention  to  problems."  Another  related 
that  remedies  "did  give  leverage  with  the  corporation."  Other  administrators  denied  that  remedies 
had  any  effect  with  their  corporations.  Two  administrators  from  rural  areas  stated  that  publicity 
about  a  poor  survey  was  the  most  hurtful  factor;  one  indicated  that  remedies  had  a  major  impact 
on  admissions  due  to  public  opinion  about  the  facility.  A  third  administrator,  also  from  a  rural 
community,  reported  that  the  medical  director  effectively  stopped  admissions  after  a  poor  survey 
because  the  survey  "confirmed  his  concerns"  about  the  care. 

One  administrator  reported  that  the  results  of  the  survey  led  to  costly  corrective  actions  to  come 
into  compliance  that  were  also  accompanied  by  related  civil  money  penalties.  These  combined 
fees  and  costs  reduced  any  potential  profit  the  facility  might  have  had.  This  locally-owned  facility 
was  being  sold  to  a  multi-facility  corporation  as  a  result  of  compliance  costs  from  the  survey  and 
enforcement  process. 

The  perceptions  of  the  administrators  were,  rather  expectedly,  mixed  in  reaction  to  the  imposition 
of  remedies.  The  administrators  in  facilities  that  had  received  remedies,  including  civil  money 
penalties,  had  a  less  judgmental  response  to  the  consequences  of  the  survey  process  than  the 
administrators  in  facilities  that  had  not  incurred  any  remedies.  The  administrators  in  facilities  that 
had  incurred  remedies  agreed  that  the  loss  of  the  capacity  to  train  nursing  assistants  was  a  very 
punitive  result.536  This  action  required  that  the  facility  take  any  number  of  steps  to  effect 
correction,  all  of  which  were  costly. 

One  facility  responded  by  bussing  in  workers  from  a  city  40  miles  away  as  there  was  no  closer 
pool  of  trained  nursing  assistants.  Another  facility  arranged  for  a  counterpart  facility  in  the  same 
corporation  to  train  the  aides  that  could  then  be  hired  by  the  facility  that  was  denied  that  capacity. 


The  ban  on  a  nurse  aide  training  program  is  often  lumped  with  the  enforcement  remedies;  however,  it  is  more 
appropriately  characterized  as  the  result  of  certain  findings  or  events.  It  is  automatically  triggered,  rather  than 
being  a  selected  remedy. 
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One  administrator  argued  for  an  appeal  process  so  facilities  would  have  some  recourse  if  denied 
the  opportunity  to  training  nursing  assistants.  This  administrator  claimed  that  in  the  situations 
where  the  administrator,  DON,  and  the  facility  staff  development/staff  trainer  had  all  been 
replaced  following  a  survey,  the  facility  would  have  an  improved  ability  to  train  nurse  aides,  and 
that  the  denial  of  the  right  for  the  facility  to  train  its  own  aides  was  an  unfair  hardship.537 

As  another  example  of  this  situation,  on  its  most  recent  survey,  one  facility  had  no  SQC  citations, 
but  two  citations  at  box  G  on  the  scope/severity  grid.  However,  in  a  previous  survey,  the  facility 
had  been  found  to  have  a  SQC.  The  current  administrator,  DON,  staff  development  coordinator, 
and  two  unit  mangers  were  all  new  and  had  been  hired  after  the  facility  had  the  survey  that 
resulted  in  their  loss  of  nurse  aide  training.  The  administrator's  position  was,  "When  you  replace 
all  your  key  people  like  that,  and  you  bring  in  new  people  who  are  in  a  good  position  to  do  the 
training,  why  aren't  you  [the  facility]  allowed  to  train  the  aides?  It  is  a  real  disadvantage  to  the 
facility,  here  you  are  trying  to  improve  the  standard  of  care  and  you  would  know  what  you  had  to 
do,  but  it  just  doesn't  make  sense  at  that  point,  to  be  held  back  because  you  can't  train  the  aides 
the  way  they  should  be  trained." 

However,  another  administrator  asserted  that  changes  in  the  facility  administrative  team  were  not 
sufficient  reasons  to  assume  that  a  facility  would  have  the  capacity  to  train  its  nurse  aides.  In  the 
experience  of  this  administrator,  there  were  system  problems  in  any  facility  that  was  denied  ability 
to  train  nurse  aides  and  unless  the  broad,  systemic  errors  were  corrected,  the  facility  should 
continue  to  be  denied  the  privilege  of  nurse  aide  training. 

The  two  different  opinions  expressed  by  the  administrators  indicate  two  different  understandings 
of  the  nature  of  the  problems  that  contribute  to  poor  care  in  facilities.  One  is  the  understanding 
that  ineffective  practices  and  poor  care  are  caused  by  a  failure  by  top  leadership  to  identify  the 
problem  areas  and  the  need  for  improved  standards  of  care.  According  to  this  position,  new 
leadership  should  result  in  improved  practices.  The  second  approach  is  that  facility-wide  practices 
of  unacceptable  levels  of  care  can  exist  due  to  ineffective  systems.  Unless  the  root  cause  and  the 
systems  are  changed,  changes  in  practice  are  only  superficial  revisions.  According  to  this  systems- 
focused  approach,  change  must  be  all  inclusive  and  incorporate  revised  practices,  a  trained  service 
delivery  staff,  and  an  involved  administrative  and  management  team.  In  light  of  this  inclusive 
approach,  change  at  the  leadership  level  would  not  be  sufficient  to  bring  about  revision  in  facility 
practices. 


As  noted  in  Chapter  1 ,  a  recent  revision  to  the  Social  Security  Act  has  provided  some  exceptions  under  which 
facilities  may  be  eligible  to  regain  their  ability  to  have  training  provided  in,  but  not  by,  the  facility,  which  may 
alleviate  some  of  the  problems  expressed  in  these  interviews. 
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Regardless  of  the  varied  explanations  as  to  what  causes  facilities  to  lose  their  capacities  to  train 
nurse  aides,  the  administrators  tended  to  agree  that  the  impact  of  loss  of  nurse  aide  training  is 
punitive  and  lasting.  One  administrator  who  had  the  experience  of  not  being  allowed  to  train 
nursing  assistants  at  a  different  facility  commented  that  the  effects  of  the  remedy  are  counter- 
productive to  its  intent,  if  the  intent  is  to  improve  care  and  services  provided  to  residents. 

"They  [survey  process  and  subsequent  loss  of  nurse  aide  training  ability]  took 
away  your  ability  to  train  staff.  So  you're  going  to  be  looking  at  the  same  issue  all 
over  again.  You  can't  train  your  own  staff,  so  you  hire  other  staff  and  they  aren't 
necessarily  trained  properly.  It  just  works  against  us.  If  you  want  sanctions,  require 
an  outside  monitor  of  the  program.  But  don't  take  away  the  ability  to  train  staff  for 
two  years." 

Eight  administrators  felt  that  facilities  should  be  given  an  opportunity  to  correct  deficiencies  prior 
to  the  imposition  of  remedies.  Four  administrators  felt  it  depended  on  the  particular  situation, 
e.g.,  motivation  of  the  management  to  correct.  Seven  administrators  responded  that  there  were 
circumstances  when  the  imposition  of  immediate  remedies  is  justified.  These  circumstances 
included  residents  being  in  danger,  an  unrepentant  attitude  of  the  administration  or  corporation, 
blatant  malpractice,  etc.  Many  administrators  acknowledged  a  need  to  eliminate  "bad  apples" 
from  the  industry  and  felt  enforcement  should  accomplish  this,  but  they  were  unsure  whether  this 
actually  happens. 

20.12  Perceived  Need  for  Change  in  the  Survey  and  Enforcement  Process 

In  discussions  related  to  the  effectiveness  of  the  survey  and  enforcement  process,  administrators 
commented  on  the  need  to  maintain  continuous  compliance  and  to  prevent  harm  from  occurring. 
Since  interaction  with  the  survey  process  primarily  occurs  on  a  yearly  basis,  administrators  stated 
that  the  current  process  is  ineffective  in  attaining  either  of  these  goals.  Six  administrators  wanted 
technical  assistance  and  support  from  surveyors,  and  many  stated  surveyors  should  be  in  facilities 
more  often.  One  administrator  (who  was  not  in  the  facility  at  the  time  of  a  SQC  survey)  stated,  "I 
have  no  problem  with  the  survey.  The  facility  got  what  it  should  have  received.  Care  was 
substandard,  however,  it  should  have  been  corrected  before  it  got  in  that  position."  Another 
administrator  whose  facility  received  a  fine  stated,  "I  want  money  to  go  to  make  people  better  at 
what  they  do.  I  don't  believe  fining  is  the  answer  —  it  should  be  a  last  resort.  If  there  is  a  need, 
cite  a  deficiency,  but  before  imposing  fines,  give  assistance." 

Another  administrator  whose  facility  received  a  citation  at  box  K  of  the  scope  and  severity  grid 
for  elopement  felt  that  the  system  was  lacking  as  evidenced  by  the  revisits  which  he  referred  to  as 
"lip  service"  since  the  surveyors  do  not  look  thoroughly.  He  went  on  to  say  that  the  surveyors 
need  to  assist  with  compliance  "365  days  a  year."  He  felt  that  the  State  agency  should  be  in  an 
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advisory  role,  sharing  standards  of  practice  information  and  providing  technical  assistance,  and 
that  this  should  be  done  on  at  least  a  quarterly  basis.  Fourteen  of  the  administrators  made  positive 
comments  about  the  surveyors  regarding  professionalism  and  discretion,  but  felt  the  surveyors  are 
hampered  by  a  system  that  does  not  promote  a  positive  working  relationship. 

20.13  Comparison  of  HCFA  Survey  and  JCAHO  Accreditation  Visit 

In  the  context  of  interviewing  administrators  about  potential  changes  in  the  survey  and 
enforcement  system,  administrators  were  asked  about  their  knowledge  and  experience  with  the 
Joint  Commission  on  Accreditation  of  Healthcare  Organizations  (JCAHO)  accreditation  of  long- 
term  care  organizations.  Four  facility  administrators  were  included  in  the  sample  because  their 
facilities  had  a  JCAHO  accreditation  visit  and  a  HCFA  survey  within  a  90-day  period.  Another  1 1 
adminjstrators  had  some  knowledge  of  the  two  systems  and  had  formed  some  responses  to  the 
JCAHO  accreditation  and  HCFA  survey  processes. 

In  terms  of  the  overall  processes,  administrators  felt  that  the  JCAHO  accreditation  visit  was  a 
more  quality-based  process  than  HCFA's  survey  mechanism.  One  administrator  regarded  the 
JCAHO  accreditation  "as  much  more  about  evaluating  programs  and  specific  outcomes,  ...  used  a 
smaller  sample  but  was  more  detail  focused."  The  JCAHO  visit  was  seen  as  more  user-friendly 
with  interaction  between  the  accrediting  team  member  and  the  facility  staff.  Two  administrators 
who  had  experienced  both  a  survey  and  an  accreditation  visit  responded  that  the  HCFA  survey 
was  by  far  the  more  "in  depth,"  "the  tougher,"  and  a  more  thorough  and  longer  onsite  assessment. 
One  administrator  who  had  gone  through  the  JCAHO  accreditation  visit  commented  that  after 
extensive  preparation  she  felt  she  was  almost  cheated  in  the  abbreviated  length  and  limited 
feedback  from  the  JCAHO  visit. 

The  administrators  varied  in  the  value  they  placed  on  JCAHO  accreditation.  The  administrators 
who  were  working  in  a  managed  care  environment  indicated  the  most  interest  in  accreditation, 
and  those  who  perceived  no  financial  benefit  were  the  least  interested.  Four  administrators  would 
pursue  JCAHO  accreditation  if  it  deeming  were  permitted.  One  administrator  commented  that  the 
JCAHO  accreditation  process  was  costly  but  worth  it.  One  administrator  estimated  that  it  would 
cost  $20,000  to  $30,000,  but  was  uncertain  how  that  cost  would  be  shared  or  how  it  could  be  met 
by  individual  facilities.  Two  administrators  who  were  in  facilities  in  multiple-facility  corporations 
indicated  that  the  corporations  were  working  on  two  or  three-year  plans  that  all  of  the  facilities 
would  become  accredited. 

In  comparing  the  preparation  that  was  required  for  the  JCAHO  and  the  HCFA  surveys,  the 
preparation  for  JCAHO  was  considered  intense  and  involved  many  staff  members'  time  in 
meetings  and  in  preparing  documentation.  The  JCAHO  preparation  was  "big  into  policies  and 
procedures.  The  State  doesn't  key  in  on  policies  and  procedures.  For  JCAHO  if  it  is  not  written 
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down,  it  is  not  being  done.  The  JCAHO  is  more  interested  in  quality  improvement  and  in 
assessment  than  in  problem  correction  " 

The  positive  dimensions  of  the  JCAHO  accreditation  that  were  regarded  by  several  administrators 
as  desirable  were: 

1.  That  the  JCAHO's  visit  was  announced  so  facilities  could  plan  their  staffing; 

2.  The  onsite  visit  was  interactive  and  involved  daily  feedback  on  the  status  of  the  facility; 

3 .  That  it  could  be  good  for  business,  especially  if  accreditation  is  required  by  managed  care; 
and 

4.  JCAHO  offered  suggestions  for  improving  procedures,  practices,  or  staff  responsibilities. 

The  jtlAHO  accreditation  was  considered  as  striving  for  excellence  while  the  HCFA  survey  was 
viewed  as  a  regulatory  "big  stick"  process  with  immediate  consequences. 
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